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THE DISTORTING SLANT IN
QUANTITATIVE STUDIES OF JUDGING
BRIAN Z. TAMANAHA *
Abstract: The study of judicial politics using empirical methods to .gain
insight into the process of judicial decision making has, until recently, be-
longed exclusively to political scientists. Now, however, the field of study is
quickly gaining traction in the legal academy. Using judicial decisions and
data about the judges making them could help expose judges who are
overly political and help maintain the integrity of the legal system. Unfor-
tunately, because political scientists bought into a false story about the le-
gal community—that judges and legal scholars believe judicial decision
making is a mechanical application of law to facts leading to a necessary
result. Consequently, judicial politics studies are aimed at proving politics
has some affect on judicial decision making, rather than trying to deter-
mine how much it affects decision making and at what point it becomes
problematic. This Article demonstrates that judges have openly acknowl-
edged that politics and personal preferences influence judicial decision
making, but only rarely and to a limited extent, something borne out by
judicial politics studies once the question becomes how much, not whether.
INTRODUCTION
Quantitative studies of judging are burgeoning in legal scholar-
ship. This movement is touted as 'The New Legal Realism" or "Empiri-
cal Legal Studies," which promises to apply the rigor of social science to
expose the truth about the nature ofjudging. 1 Although political scien-
tists have conducted quantitative studies of judging for more than four
decades, until recently, their efforts have received little attention in le-
gal circles. 2 Now, prominent legal scholars, including Cass Sunstein and
* Benjamin N. Cardozo Professor of Law, St. John's University School of Law. This ar-
ticle is a substantially modified version of Chapters Seven and Eight in my forthcoming
book entitled Beyond the Formalist-Realist Divide: The Role of Politics in Judging. I would like to
thank Princeton University Press and the Boston College Law Review for allowing me to use
the same material. Helpful comments on earlier drafts of this article were provided by
David Law and David Klein, and by the faculties at Washington University School of Law
and Vanderbilt Law School.
Thomas j. Miles & Cass R. Sunstein, The New Legal Realism, 75 U. Cut. L. Ray. 831,
833 (2008).
2 See id. at 832-33.
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Judge Richard Posner, 3 are enthusiastically promoting and conducting
these studies, often hi collaboration with political scientists, thus raising
their profile within the legal academy. Leading law reviews have pub-
lished a slew of these studies lately. 4 Two major law schools co-sponsor
annual workshops led by political scientists to train law professors in
how to conduct these studies. 5 This Article will attempt to slow the
gathering momentum of quantitative studies of judging and redirect
their orientation by making two main points. First, a distorting slant--
the determination to prove that judging is political—pervades the work
of judicial politics scholars in this field. Second, although quantitative
studies are often pitched as exercises in judicial debunking, the surpris-
ing truth—obscured by the aforementioned slant—is that these studies
basically confirm what judges have been saying about judging for many
decades.
The first generation of political scientists who conducted quantita-
tive studies of judging dubbed the field "Political jurisprudence." 8 An
early influential article by Martin Shapiro explained that "[t]he core of
political jurisprudence is a vision of courts as political agencies and
judges as political actors."? Today the favored label for the field is "judi-
cial politics."8 These labels openly declare the pre-commitment that
governs their work. As Barry Friedman noted in a recent critical essay,
"reflecting an almost pathological skepticism that law matters, positive
scholars of courts and judicial behavior simply fail to take law and legal
institutions seriously. "9 This judging-is-more-politics-than-law slant shapes
how the studies are designed as well as how the results are interpreted
3 See generally RICHARD POSNER, How JUDGES THINK (2008) (reporting the findings of
several different studies); CASS R. SUNSTEIN ET AL., ARE JUDGES POLITICAL?: AN EMPIRICAL
ANALYSIS OF THE FEDERAL JUDICIARY (2006) (a book length report of a single study and its
implications).
4 See, e.g., Chris Guthrie, Jeffrey J. Rachlinski & Andrew J. Wistrich, Blinking on the
Ben* How Judges Decide Cases, 93 CORNELL L. REV. 1 (2007).
5 One such workshop, called "Conducting Ernpirial Legal Scholarship: The Advanced
Course," was sponsored by Northwestern University School of Law and Washington Uni-
versity School of Law and took place on October 24-26, 2008.
6 See COURTS, JUDGES, AND POLITICS: AN INTRODUCTION TO THE JUDICIAL PROCESS 2
(Walter F. Murphy & C. Herman Pritchett eds., 3d ed. 1979).
7 Martin Shapiro, Political Jurisprudence, 52 KY. L.J. 294, 296 (1964).
8 Nancy Maveety, The Study of Judicial Behavior and the Discipline of Political Science, in THE
PIONEERS OF JUDICIAL BEHAVIOR 1, 3 (Nancy Maveety ed., 2003). The more neutral label
law and courts" is also used, though "judicial politics" appears to be favored.
9 Barry Friedman, Taking Law Seriously, 4 PERSP. ON Pot_ 261, 262 (2006).
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and portrayed, belying the claim that these studies offer "value-free,
detached, and objective" evidence about the nature ofjudging. 1 °
From the very outset, political scientists bought into the story that
formalist views about judging dominated at the turn of the twentieth
century." A 2006 book on judging by three political scientists lays out
this standard account:
Until the twentieth century, most lawyers and scholars believed
that judging was a mechanistic enterprise in which judges ap-
plied the law and rendered decisions without recourse to their
own ideological or policy preferences... . In the 1920s, how-
ever, a group of jurists and legal philosophers, known collec-
tively as "legal realists," recognized that judicial discretion was
quite broad and that often the law did not mandate a particu-
lar result 12
A 2008 quantitative study of judging leads with the same contrast:
For the formalists, the judicial system is a "giant syllogism ma-
chine," and the judge acts like a "highly skilled mechanic." ...
For the realists, the judge "decides by feeling and not by
judgment; by 'hunching' and not by ratiocination" and later
uses deliberative faculties "not only to justify that intuition to
himself, but to make it pass muster." 13
The judicial politics field developed as a reaction to formalist views
of judging—as an avowed effort to provide support for the realist posi-
tion." It turns out, however, that much of this conventional story is
false. Most judges and lawyers at the turn of the century did not believe
that judging was a mechanistic exercise, and the realists were not radi-
cal skeptics about judging. 15 Under the influence of these flawed un-
derstandings, political scientists embarked upon a mission that was
misdirected from the outset. The judicial politics field was born in a
RI See Maveety, supra note 8, at 10 (describing the type of results that scholars believed
quantitative research on judging would achieve).
11- See VIRGINIA A. HETTINGER, STEFANIE A. LINDQUIST & WENDY L. MARTINEK, JUDG-
ING ON A COLLEGIAL COURT: INFLUENCES ON FEDERAL APPELLATE DECISION MAKING 30
(2006).
I 2 Id, (emphasis added).
13 Guthrie et al., supra note 4, at 2.
14 See infra notes 29-57 and accompanying text.
13 See infra notes 38-101 and accompanying text.
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congeries of false beliefs, and those false beliefs warped its orientation
and development.
Even though judges have explicitly acknowledged the potential
influence that personal views have on their decision making, 17 they
nonetheless insist that the bulk of their decisions are determined by
law. 18 In contrast, judicial politics scholars—as the chosen name of the
field connotes—repeatedly suggest that politics pervades judging. 19 In
their effort to prove that ideology has an influence on judging, scholars
have largely failed to focus on what should be the crucial question: how
much does this matter? 2° When this question is properly accorded a cen-
tral place in the inquiry, the results of these studies are reversed, and
instead of discrediting the judiciary, they confirm the legal integrity of
the bulk ofjudging. 21
It is critically important that quantitative studies of judging inter-
nalize the two main points pressed in this Article, that the desire to ex-
pose judging as political distorts scholarly work in this area and that
empirical studies tend to substantiate, not refute, judges' claims that
their predilections seldom impact their decisions. Paradoxically, the
tendency to exaggerate the role of politics in judging makes it hard to
identify and condemn judges who truly are deciding cases in an overly
political fashion. 22 There is evidence that the influence of politics in
judging is on the rise, and the orientation of the field must be adjusted
if this development is to be properly recognized and condemned. 23
Part I of this article uncovers the historical origins of this judging-
is-more-politics-than-law slant and demonstrates how erroneous under-
standings of historical views of judging are built into the models of
judging utilized by researchers to structure their studies. 24 Part I also
shows how mistaken views about the formalists and the realists feed the
dismissive skepticism that is pervasive among judicial politics scholars
about judicial accounts of judging. 25 Part II examines the actual views
that judges have held of the judicial process over the decades. It dem-
onsuutes that judges are realists who acknowledge that, in some cases,
la See infra notes 29-57 and accompanying text.
17 See infra notes 199-281 and accompanying text.
to See infra notes 199-281 and accompanying text.
19 See infra notes 88-154 and accompanying text.
2° See infra notes 473-539 and accompanying text.
21 See infra notes 282-472 and accompanying text.
22 See infra notes 466-484 and accompanying text.
23 See iafra notes 507-524 and accompanying text.
24 See infra notes 29-154 and accompanying text.
25 See infra notes 155-198 and accompanying text.
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they make law and are guided by their personal experience and values,
but believe that nevertheless, personal views play little if any role in ju-
dicial decision making the vast majority of the time. 26 Part III reviews
the findings of the most recent quantitative studies of judging and (1)
shows that judges have been right all along, and (2) reveals how judicial
politics scholars tend to exaggerate the influence of politics in judg-
ing. 27 Finally, Part IV articulates a realistic understanding of what the
rule of law requires of judges and suggests ways in which quantitative
studies can be constructed and interpreted to expose any increase in
the influence of politics on judging with this understanding in mind. 28
I. THE TWISTED GENESIS OF THE FIELD AND ITS DISTORTING
CONSEQUENCES
A. The Entrenchment of a False Narrative About the Formalists
and the Realists
Political scientists who study judging identify Oliver Wendell
Holmes, RoScoe Pound, Benjamin Cardozo, and particularly the legal
realists as their main sources of inspiration. 28 Among their political sci-
entist forbears, Edward Corwin, Robert Eugene Cushman, Charles
Grove Haines, and Thomas Reed Powell are most often mentioned."
As a recent history of the field put it, these early twentieth century
forerunners "scorned the mechanistic model of judging embraced by
legal formalism, which viewed judges as 'value-free technicians' who do
no more than discover the •law." 31 A 1922 article by Haines, General
Observations on the Effects of Personal, Political, and Economic Influences in
the Decisions of Judges, has earned special praise in the field."
Setting out his target, Haines wrote:
26 Sce infra notes 199-281 and accompanying text.
" See infra notes 282-472 and accompanying text.
28 See infra notes 473-539 and accompanying text.
23 See CoutErs, JUDGES, AND POLITICS: AN INTRODUCTION TO THE JUDICIAL. PROCESS,
supra note 6, at 6-7 (crediting Roscoe Pound, Oliver Wendell Holmes, and Benjamin Car-
dozo with developing "sociological jurisprudence," which recognized that "judicial discre-
tion play[s] a major role in 'social engineering'" and led to the legal realist movement).
30 See Maveety, supra note 8, at 2 (listing Edward Corwin, Robert Eugene Cushman,
Charles Grove Haines, and Thomas Reed Powell as the leading scholars in the early twen-
tieth century who rejected mechanistic models of judging).
31 Id. (quoting WALTER F. MURPHY 8c JOSEPH TANENHAUS, THE STUDY OF PUBLIC LAW
13 (1st ed. 1972)).
32 Id. at 8 ("[T)he work of Charles Grove Haines provided the origins of what was to
become behavioralism in public law.").
690	 Boston College Law Review	 [Vol. 50:685
The mechanical theory which postulates absolute legal prin-
ciples, existing prior to and independent of all judicial deci-
sions[,] and merely discovered and applied by courts, has
been characterized as a theory of a "judicial slot machine." ...
In fact, despite all influences to the contrary, American courts
have clung to the belief that justice must be administered in
accordance with fixed rules, which can be applied by a rather
mechanical process of logical reasoning to a given state of
facts and can be made to produce an inevitable result.... Due
to the general acceptance of this view by the legal fraternity, it
has become a habit of those trained in law to bestow little at-
tention upon their individual views or prejudices and to turn
attention instead to precedents which are regarded as form-
ing the authoritative basis of the law."
This is the conventional story about the formalist age. 34 Following
Haines and the realists, this purportedly widely believed image of
mechanistic judging was set up as the target of political scientists who
studied courts. 35 Believing that the legal community failed to consider
the possibility that there was room for social influences in judicial deci-
sion making, social scientists, not surprisingly, aimed to prove otherwise.
The problem is that every major assertion in the above-quoted
paragraph, which political scientists have assumed was historically accu-
rate, is false. 36 The legal fraternity at the time Haines wrote—including
judges, legal academics, and lawyers—did not widely believe that legal
rules were merely discovered by judges, that the rules were fixed, or
that judging involved mechanical reasoning; and they were not oblivi-
ous to the potential influence of personal views on judging. 37 Part II
will convey a host of statements from judges in the early 1920s, when
Haines penned this portrayal, that are directly contrary to his asser-
33 Charles Grove Haines, General Observations an the Effects of Personal, Political, and Eco-
nomic Influences in the Decisions of Judges, 17 ILL. L. REV. 96, 97-98 (1922) (citations omit-
ted).
3' See infra notes 53-57 and accompanying text.
35 See infra notes 440-472 and accompanying text.
" Sec generally Brian Z. Tamanaha, The Bogus Tale About the Legal Formalists (St. John's Le-
gal Research Paper Series, Paper No. 08-0130, 2008) [hereinafter Tamanaha, Bogus Tafel,
available at http://ssrn.com/abstract=1123498; Brian Z. Tamanaha, Understanding Legal Real-
ism (St. John's Legal Studies Research Paper Series, Paper No. 08.0133, 2008) [hereinafter
Tamanaha, Legal Realism], available at http://papers.ssrn ,corn/sol3/papers.cfm?abstract_
id=1127178.
37 See infra notes 199-281 and accompanying text.
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tions. 38 The full argument and evidence cannot be repeated here, but a
few examples will show the speciousness of Haines' assertions. Haines'
first two sentences in the paragraph quoted above assert that judges of
the era believed that they did not make law but merely "discovered"
already existing law and mechanically or deductively applied the law to
the facts at hand." Haines' primary sources for these observations were
articles by Roscoe Pound, including his famous 1908 article Mechanical
Jurisprudence, along with a collection of works about German legal sci-
ence." Notably missing from Haines' account were any quotes from or
citations to judges or jurists who actually advocated these purportedly
widely held positions.
There is overwhelming evidence that, by the second half of the
nineteenth century, members of the legal fraternity did not believe in
the formalist account. 41 As early as 1833, one American jurist wrote:
[T] he ancient customs are supposed to furnish a rule of deci-
sion for every case that can by possibility occur.... The sup-
position of an ancient and forgotten custom, is, as awry one
knows, a mere fidion And proceeding on the groundwork
of this fiction in the administration of justice, the courts in
point of fact make the law, performing at the same time the
office of legislators and judges. 42
38 See infra notes 199-281 and accompanying text.
39 Haines, supra note 33, at 97-98.
4° See Roscoe Pound, Mechanical Jurisprudence, 8 Comm. L. REV. 605 (1908). Haines re-
ferred mainly to a collection of works by German 'free legal decision" thinkers (with a
contribution from Pound). See Haines, supra note 33, at 97-98 (citing SCIENCE OF THE
LEGAL METHOD ( Joseph H. Drake et al. eds., Ernest Bruncken & Layton B. Register trans.,
Boston Book Co. 1917)).
See infra notes 42-67 and accompanying text.
42 Written and Unwritten Systems of Laws, 9 AM. JURIST & L. MAG. 5, 10-11 (1833) (em-
phasis added). Particular attention should be paid to the phrase as everyone knows."
Words to that effect—which demand audience agreement—are relatively uncommon in
speeches and writing, yet they turn, up regularly in this context. For example, a lawyer
wrote in 1871 that "ft] hough the rules of the judge-made law are enacted for the cases as
they occur, the fiction is that they have existed from of old and are not enacted but de-
clared." Edward M. Doe, Codification, 5 W. JultisT 289, 289-90 (1871). Columbia law pro-
fessor Munroe Smith observed in 1887 that "[n)obody really believes in the fiction that
the courts do not make law]." Munroe Smith, State Statute and Common Law, 2 Pot.. Sci. Q.
105, 121 (1887). Another commentator in 1888: "'By a singular fiction the courts, from
time immemorial, have pretended that they simply declared the law, and did not make the
law; yet we all know that this pretense is a mere fiction Current Topics, 29 Aut. LJ.
481, 481 (1884) (quoting C. B. Seymour, Codification (pt. 2), 5 KY. L. REP. 870 (1883-
1884)). A historical study of the common law written in 1905 called this set of ideas "the
baldest of legal fiction." Haunts Taylor, Legitimate Functions of Judge-Made Law, 17 GREEN
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Statements like this one that denied belief in the ideas posited by
Haines were made by leading jurists in leading journals decades before
he confidently asserted, without evidence, that they were widely held in
legal circles. 45 A deductive view of judging was seldom affirmatively as-
serted or endorsed at the time, and when it was uttered, it was usually
by legal theorists who advocated that law should be viewed as a science.'"
Many practitioners and judges, however, abjectly dismissed the no-
tions that law was a science and that judging was a matter of deduc-
tion. 45 A law professor wrote in 1895 that assertions by some idealistic
jurists that law was a science
provoked no little repugnance among practical lawyers, who
[saw] that their whole work [was] really to produce a mental
result in the minds of men—judges and jurors—who are in-
fluenced by mixed motives, interest, sympathy, antipathy,
prejudice, passion; and that scientific accuracy does not cut
much figure to ... the result.`
Jabez Fox voiced similar views in 1900:
If you ask a lawyer whether he really believes that judicial de-
cisions are mathematical conclusions, he will say that the no-
tion is absurd; that when four judges vote one way and three
another, it does not mean that the three or the four have
made a mistake .... It means simply that the different judges
have given different weights to divers competing considera-
tions which cannot be balanced on any measured scale. 47
Fox added that, although judges must follow precedent that cannot be
distinguished on some rational ground, "[Neyond this the judge has a
free hand to decide the case before him according to his view of the
general good.... [and] no human being can tell how the social stan-
dard of justice will work on that judge's mind before the judgment is
BAG 557, 562 (1905). Professor William Hornblower wrote in 1907 that this old story was a
"comfortable fiction." William Hornblower, A Century of -judge-Made Law," 7 Como. L.
REV. 453, 461 (1907).
43 See supra note 33 and accompanying text.
44 See Tamanaha, Bogus Tale., supra note 36, at 23-32.
43 See, e.g., Henry C. White, Three Views of Practice, 2 YALE L.J. 1, 6 (1892) (stating that
law is not an exact science providing clear rules that can always easily be applied to obtain
an inevitable result).
46 Is Law a Science?, 2 UNIV. L. REV. 257, 257 (1895).
47 Jabez Fox, Law and Logic, 14 HARV. L. REV. 39, 42 (1900).
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rendered."49 Harvard law professor James Thayer, the target of Fox's
critical comments, while rebuffing others aspects of Fox's argument,
concurred "entirely with the critic that our courts are not engaged in
reaching 'mathematical conclusions,' or in merely logical, abstract, or
academic discussions:49 Harlan Fiske Stone, then the Dean of Colum-
bia Law School, later appointed to the Supreme Court, asserted that
"[i] n an ideal system law should, and perhaps could, be purely scientific
and logical; but the fact is, as the law student discovers when he begins
his practice, logic oftentimes yields to practical considerations, which
with the court outweigh his most logical arguments." 59 These state-
ments all contradict Haines' assertion that the legal community be-
lieved judging was a mechanical process and one that was uninfluenced
by other factors.
Additional statements inconsistent with Haines' portrayal were ut-
tered by judges and lawyers, but political scientists might find it more
persuasive to hear this from one of their own hallowed authorities. Ed-
ward Corwin is a monumental figure in the formative history of politi-
cal science. In 1909 he wrote:
It was formerly the wont of legal writers to regard court deci-
sions in much the same way as the mathematician regards the
x of an algebraic equation: given the facts of the case and the
existing law, the outcome was inevitable. This unhistorical stand-
point has now been krgebi abandoned. Not only is it admitted that
judges in finding the law act not as automata, as mere adding
machines, but creatively, but also that the considerations which
determine their decisions, far from resting exclusively upon a
narrowly syllogistic basis, often repose very immediately upon
concrete and vital notions of what is desirable and useful."
Thus, a year after Pound claimed in Mechanical Jurisprudence that judges
reasoned in mechanical terms, Corwin called these ideas obsolete. 52 Yet,
a dozen years later, Haines reverted to Pound's account rather than
Corwin's, claiming that judges and lawyers still widely believed that
45 Id. at 43.
49 J.B. 'Thayer, "Law and Logic, "14 HARV. L. REV. 139, 141-42 (1900).
50 Harlan Fiske Stone, The Importance of Actual Experience at the Bar as a Preparation for
Teaching Law, 3 Am. L. Scu. REv. 205, 207 (1912).
51 Edward S. Corwin, The Supreme Court and the Fourteenth Amendment, 7 Nilo]. L. REV.
643, 643 (1909) (emphasis added).
52 See id.
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judges discovered the law and mechanically decided cases. 53 Relayed
through Haines, and owing to Pound's prestige as the longtime Dean of
Harvard Law School and a preeminent jurisprudence scholar, Pound's
account became entrenched within the judicial politics field. Via this
chain of ideas, modern political scientists embraced and incorporated
the story about the purported dominance of the belief in mechanical
jurisprudence at the turn of the century.
hi the late 1960s, C. Herman Pritchett, acclaimed as the progenitor
of modern quantitative studies of judging, repeated this account in his
influential history of the field:
Thinking about the role of the judiciary has been stultified by
the mechanical jurisprudence of the eighteenth century,
which located the judge in a closed, theoretically complete,
system of universal and permanent principles. Within the as-
sumptions of the system, his only functions could be discovery
and deduction. The only way the system could be extended
was by analog); and the creative role of the judge was ex-
hausted when this task was completed. 54
This "myth of mechanical jurisprudence," according to Pritchett, per-
sisted "throughout the nineteenth century," 55 its spell filially broken
through the combined efforts of Holmes, Cardozo, and the legal real-
ists. 56 Pritchett went so far as to blame the pervasive grip of this myth
for stunting the early development of his own field, remarking that
"[m] echanical jurisprudence and the myth of the nonpolitical charac-
ter of the judicial task had rather effectively discouraged most political
scientists from thinking about the courts." 57 This formalist-realist story
is taken for granted by judicial politics scholars, providing an essential
pillar of the formative self-understanding of the field.
The ample quotes supplied above, with more to follow in Part II,
indicate that this often-repeated portrayal of the dominance of the be-
lief in mechanical jurisprudence is wrong. 58 A final counter-example
that bears directly on studies of judging will reinforce the point. A strik-
ingly modern-sounding article was published by Walter Coles in the
53 See Haines, supra note 33, at 97-98.
54 C. Herman Pritchett, The Development ofludieial Research, in FRONTIERS OF JUDICIAL
RESEARCH 27, 27 ( Joel B. Grossman & Joseph Tannehaus eds.. 1969).
55 Id. at 28.
56 Id. at 28-29.
57 See id. at 29.
58 See infra notes 199-281 and accompanying text.
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leading American Law Review in 1893, with the blunt title Politics and the
Supreme Court of the United States. 59 Coles examined a number of impor-
tant Supreme Court decisions of the nineteenth century, systematically
matching the political background of the justices with their decisions.
He criticized several Supreme Court opinions as vague, "weak, incoher-
ent, and uncandid," 6° best explained not by the stated legal reasoning
but by the political views of the judges. 61 "[F]o say that no political
prejudices have swayed the court," noted Coles with consummate real-
ism, "is to maintain that its members have been exempt from the
known weaknesses of human nature, and above those influences which
operate most powerfully in determining the opinions of other men." 62
Especially when no clear precedent exists, he asserted, a judge's con-
clusions "will be largely controlled by the influences, opinions and
prejudices to which he happens to have been subjected." 63
Cole's argument is especially relevant to this exploration because
the core thesis of his article—set forth over a century ago—is precisely
what judicial politics scholars have labored for decades to prove. 64 As
two leading contemporary researchers put it recently: Supreme Court
"justices ... vote in ways that reflect the political values of their appoint-
ing presidents ...."65 Coles makes it clear that this was already known
by the late nineteenth century, when he wrote that the history of the
Supreme Court demonstrates that, on constitutional questions, its deci-
sions "have in their general tendencies conformed, in a greater or
lesser degree, to the maxims and traditions of the political party whose
appointees have, for the time being, dominated the court." 66 The myth
at work here—a myth that still cripples the judicial politics field—is the
myth that turn-of-the-century jurists widely believed in mechanical ju-
risprudence. 67
" Walter D. Coles, Polities and the Supreme Court of the United States, 27 AM. L. REV. 182
(1893).
60 Id. at 204-05.
61 See id. at 205-.06.
62 Id. at 182.
" Id. at 190.
" See Coles, supra note 59, at 190. The most powerful demonstration of this is JEFFREY
A. SEGAI. & HAROLD J. SPAE111, THE SUPREME COURT AND 111E ATTITUDINAL. NIODEL REVIS-
ITED (2002).
65 See LEE EPSTEIN & JEFFREY A. SEGAL, ADVICE AND CONSENT: THE POLITICS OF JUDI-
CIAL APPOINTMENTS 135 (2005).
56 Coles, supra note 59. at 207.
67 See, e.g., JEFFERY A. SEGAI., HAROLD J. SPAETH & SARA C. HENESII, THE SUPREME
COURT IN THE AMERICAN LEGAL SYSTEM 16 (2005) (questioning why people continue to
believe that judging is mechanical).
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Not only were political scientists taken in by a false story about the
formalists, but also they tended to adopt an extreme and misleading
view about the legal realists. 68 When discussing the legal realists, Pritch-
ett wrote that "the group was best represented by Jerome Frank . . "69
Pritchett and Walter Murphy, another early major contributor, reiter-
ated this view over a span of two decades, asserting in a leading text
that, "Mil 1930 Jerome Frank ... produced the clearest statement of a
realist position in his seminal work Law and the Modern Mind.""
The claim that this sensationalist book best represents legal realism
betrays a serious misunderstanding. Frank was an outlier. Other leading
realists were decidedly critical of his argument, and Frank himself
moved away from the book in his more measured work. 7 ' In his famous
exchange with Pound about legal realism, Karl Llewellyn pointed out
(with Frank's input) that Frank alone among the realists argued that
"the rational element in law is an illusion;" 72 and only Frank laid a
heavy emphasis on the judge's personal preferences in decision mak-
ing." In separate reviews of Law and the Modern Mind, both Llewellyn
and Felix Cohen criticized Frank for this position. 74 Llewellyn wrote
that Frank's commendable desire to smash illusions produced an un-
fortunate "skewing" in his account of judging, which is "much more
predictable, and hence more certain, than his [Frank's] treatment
would indicate."'" Llewllyn continued:
For while we may properly proclaim that general propositions
do not decide concrete cases, we none the less must recognize
that ways of deciding, ways of thinking, ways of sizing up facts
"in terms of the their legal relevance" are distinctly enough
marked in our courts It is not merely decisions, but deci-
68 See COURTS, JUDGES, AND Pourics: AN INTRODUCTION 10 THE JUDICIAL PROCESS,
supra note 6, at 7; Pritchett, supra note 54, at 29.
69 Pritchett, supra note 54, at 29 (emphasis added).
70 COURTS, JUDGES, AND Fourics: AN INTRODUCTION TO THE JUDICIAL. PROCESS, supra
note 6, at 7 (emphasis added).
71 See Karl N. Llewellyn. Some Realism About Realism—Responding to Dean Pound, 44
HARV. L. REV. 1222, 1230 8c n.25 (1931).
72 Id,
73 See id. at 1242-43.
74 See Felix S. Cohen, Field Theory and Judicial Logic, 59 YALE L.J. 238, 248-99 (1950)
[hereinafter Cohen, Field Theory]; Felix S. Cohen, Transcendental Nonsense and the Functional
Approach, 35 COLUM. L. key. 809, 893 (1935) [hereinafter Cohen, Transcendental Nonsense);
Karl N. Llewellyn, Law and the Modern Mind: A Symposium, 31 COLUM. L. Rt:v. 82, 87
(1931).
75 Llewellyn, supra note 74, at 87.
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sions in this setting of their semi-regularity, which make up the
core of law."
Cohen criticized the "hunch" theory of judging and Frank's emphasis
on the personal idiosyncrasies of judges for failing to recognize the
"significant, predictable, social determinants that govern the course of
judicial decision" 77—within "social" Cohen included the constraints
provided by the legal culture generally and the institutional context of
judging. 78
Llewellyn's views of judging are far more representative of the legal
realists than Frank's. Although Llewellyn gleefully exposed the manipu-
lability of precedent and the openness of the rules of statutory inter-
pretation, he consistently retracted the most radical implications of
these observations, cautioning:
[W] bile it is possible to build a number of divergent logical
ladders up out of the same cases and down again to the same
dispute, there are not so many that can be built defensibly. And of
these few there are some, or there is one, toward which the
prior cases definitely press. Already you see the walls closing in
around the judge."
A skilled lawyer asked to predict the fate of a case on appeal, Llewellyn
conjectured, ought "to average correct prediction of outcome eight
times out of ten, and better than that if he knows the appeal counsel on
both sides or sees the briefs."80 When identifying the sources of this
high degree of reckonability, Llewellyn elaborated on several "steadying
factors": judges are indoctrinated into the legal tradition such that
It] hey see things ... through law-spectacles;" 81 much legal doctrine—
including rules, principles, and statutes—is reasonably clear and well
developed; 82 judges follow accepted doctrinal techniques, strive to pro-
duce a just result, and strive to come up the right legal answer; 83 judges
sitting together on an appellate bench interact "to smooth the uneven-
ness of individual temper;"84 and judges' desire and commitment to
76 Id.
77 Cohen, Transcendental Nonsense, supra note 74, at 843.
78 See id.
79 KARL N. LLEWELLYN, BRAMBLE BUSH 73 (3d ed. 1960).
93 KARL N. LLEWELLYN, THE COMMON LAW TRADE-MON: DECIDING APPEALS 45 (1960).
81 Id. 19-20.
92 Id. at 20-21.
Id. at 21-25.
e' `Id. at 26.
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live up to the obligations of the judicial role—to earn the approval of
their legal audience for appropriate judicial behavior—and their desire
to avoid reversal by a higher court, prompts judges to engage in a good
faith effort to conduct an unbiased search for the correct legal result 85
This is a balanced realism about judging, a viewed shared by many
in Llewellyn's generation.86 It acknowledges the openness of law and
the difficulties of judging while still maintaining that judging generally
is consistent with and determined by legal factors. This balanced posi-
tion stands in stark contrast to the skeptical view of judging that politi-
cal scientists have incorporated into their field, a view which political
scientists wrongly attribute to the legal realists. Llewellyn expressed
concern about the potentially corrosive effect of facile skepticism about
judging, and in an effort to dispel this skepticism he provided an ex-
haustive account of the legal factors that generated a high degree of
predictability in judging. 87 Although political scientists routinely cite
the legal realists as forerunners and allies, the views they espouse about
the central influence of politics in judging were not the views of the
legal realists.
B. The Resultant Slant Built into Alternative Models ofjudging
The distorting consequences that resulted from the birth of the
field in this combination of incorrect views about the formalists and the
realists might have been limited had judicial politics scholars moved
beyond these initial assumptions. 88 But they have not. 89 These assump-
tions continue to inform their views about what members of the legal
fraternity believe and to define their models of judging." A 2005 book
by preeminent researchers asked impatiently
why do so many persist in believing that judicial decisions are
objective, dispassionate, and impartial? Judges are said not to
have discretion; they do not decide their cases; rather it is the
law or the Constitution speaking through them that deter-
mines the outcome. Judges, in short, are mere mouthpieces of
the law. 9 '
99 LLEWELLYN, supra note 80, at 45-51.
99 See Tamanalia, Legal Realism, supra note 36, at 51-52.
a7 1A.EWELLYN, supra note 80, at 3.
88 Sec infra notes 147-152 and accompanying text.
as See, e.g., SEGAL ET AL., supra note 67, at 16.
99 See id.
91 Id.
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The old (fictional) legal formalists, by this account, are still alive and
well. 92 "Over the last century" the authors assert, "dominant legal mod-
els include mechanical jurisprudence, which posited that legal ques-
tions had a single correct answer that judges were to discover." 93 "Mod-
els formulated by legalists [today] rest in whole or in part. on [this]
mythology ...."94
Judicial politics scholars thus continue their tireless campaign, ex-
asperated that it is still necessary to slay this deluded yet resilient for-
malist view of judging. Their perspective is structured in various ways by
a formalist-realist antithesis. The formalist side is identified with the
"legal model" of judging, denigrated within the field, which "assumes
an almost mechanical form of jurisprudence."95 The realist side is iden-
tified with the "attitudinal model," which has enjoyed decades of pri-
macy. 96 "The attitudinal model ... is essentially the political science
version of legal realism, where judges 'decide[] disputes in light of the
facts of the case vis-a-vis [their] ideological attitudes and values.'" 97
Contemporary judicial politics scholars who recognize that there
were differences amongst the legal realists still.get their positions tell-
ingly wrong. Lawrence Baum, the author of a leading overview of quan-
titative studies of judging, distinguished the extreme from moderate
realists as follows: "One version of legal realism pretty much read the
law out of judges' decisions, ascribing those decisions almost solely to
policy preferences. A more moderate version of realism saw judges as
following their preferences within the framework and constraints of
legal reasoning."98 The extreme version Baum describes is a doubtful
reading of Jerome Frank's position. 99 lie did not "read the law out" of
decisions and he did not ascribe decisions "almost solely to policy posi-
tions." 100 Frank asserted, rather, that legal rules and precedents played
9Y See id. at 16, 22.
93 Id. at 22.
94 SEGAL ET AL., supra note 67, at 22.
95 See Jason J. Czarnezki & William K. Ford, The Phantom of Philosophy? An Empirical In-
vestigation of Legal Interpretation, 65 Mn. L. Ray. 841, 848 (2006).
ga See id. For a detailed account of these competing models, see generally Tracey E.
George, Developing a Positive Theory of Decision Making on the U.S. Court of Appeals, 58 Onto
ST. L.J. 1635 (1998).
97 Czarnezki & Ford, supra note 95, at 848.
99 Lawrence Baum, C. Herman Pritchett: Innovator with an Ambiguous Legacy, in PIONEERS
OF JUDICIAL BEHAVIOR, Stipril note 8, at 57, 60.
99 See JEROME FRANK, LAW AND THE MODERN MIND 131 (1930); Baum, supra note 98, at
57, 60.
199 See In re J.P. Linahan, Inc., 138 F.2d 650, 652 (2d Cir. 1943); FRANK, supra note 99 at
131; Baum, supra note 98, at 60.
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a significant role in judicial decision making, and he emphasized the
personal idiosyncrasies of judges at least as much as their political
views. 101 "The conscientious judge, having tentatively arrived at a con-
clusion," Frank wrote, "can check [with the legal rules and principles]
to see whether such a conclusion, without unfair distortion of the facts,
can be linked with the generalized points of view therefore accept-
able." 1 °2 In a 1943 legal opinion, joined by Judge Learned Hand, Judge
Jerome Frank acknowledged that personal values can influence a
judge's decision, but he nonetheless asserted that It] he conscientious
judge will, as far as possible, make himself aware of his biases of this
character, and, by that very self-knowledge, nullify their effect."'"
The more misleading characterization of the two alternative ver-
sions of legal realism, as posed by Baum, is the purportedly moderate
realist position, for, in a crucial respect, it is not moderate or realist at
all.'" The way Baum phrases it, the active or driving force behind judi-
cial reasoning are the preferences of the judge, and the only role
played by law is to place constraints on this motivated reasoning."15 This
characterization conflicts with the "situation type" account of judging
that several leading legal realists claimed operated in the large body of
routine cases, which did not accord a dominant role to the preferences
of judges. 1°6 Standard fact types, according to their account, invoke an
associated set of legal rules which together produce the outcomes in a
routine fashion in many cases. 107 In open or problematic cases, accord-
ing to Llewellyn, judges are oriented toward applying the law—this legal
orientation is the active force in legal reasoning—in combination with
trying to do (social or individual) justice, and to formulate a legal
precedent or interpretation that advances social welfare.'" It is true
101 See FRANK, supra note 99, at 131; see also In relP Linahan, Inc., 138 F.2d at 652.
102 FRANK, supra note 99, at 131.
103 In 7r JR Linahan, Inc., 138 F.2d at 652. Frank wrote the unanimous opinion for a
three judge panel, which included Judge Learned Hand, another judge with a realistic
view of the law. Frank made the same point in a later publication: "It is well, too, that a
judge be himself aware of his own human foibles and prejudices: he will then be the better
able to master them." Jerome Frank, The Cult of the Robe, SATURDAY REV, Or LITERATURE,
Oct. 13, 1995, at 12.
104 See Baum, supra note 98, at 60.
105 See id. I am using Baum's characterization to convey views in the field, although it
should be noted that he has reservations about the attitudinal model. See LAWRENCE BAUM,
THE PUZZLE OF JunictAL BEHAVIOR, at ix—xi (1997) (stating that scholars "are a long way
from achieving explanations of judicial behavior that are fully satisfactory").
1 ° 6 See Tarnanaha, Legal Realism, supra note 36, at 30-31 (describing the realists' em-
phasis on fact situations).
107 See id.
108
 See LLEWELLYN, supra note 80, at 5-7, 19, 59.
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that several legal realists recognized that subconscious biases had an
influence on judicial reasoning. 100 But it is tendentious to read this as
the realists asserting that, when deciding cases, judges are "following their
preferences.""° No legal realist, not even Frank, made this bald asser-
tion."'
Contemporary judicial politics scholars see themselves as keeping
faith with the legal realists. 12 But their models of judging are their own
invention." 8 Both the extreme and'moderate realist positions set forth
by Baum situate the pursuit of policy preferences by judges at the core
of decision making. 114 The legal chains are flimsy or robust, under
these respective accounts, but ideological views or policy preferences
always drive the reasoning process ofjudges." 5 This follows from seeing
judges as "politicians in black robes," as "single-minded seekers of
policy,"" 7 which is the standard perception of judges within the field." 8
Many judicial politics scholars appear to align the extreme position
(flimsy legal chains) to judging on the Supreme Court and the moder-
ate position (more robust but still escapable legal chains) with judging
on lower courts. 119 By the late 1970s, according to judicial politics schol-
ars, there was "little question that the predominant paradigm of judicial
decision making places judges' attitudes at the center of the process. "120
As recently as 1998 it was affirmed that "the 'attitudinal model' ...
dominates the study of judicial politics. "121
Even variations of this approach that accord a greater role to legal
factors still grant center stage to personal attitudes, with law operating
as a constraint. Observe the sequence and phrasing of an often cited
"more inclusive" model of judging: "judges' decisions are a function of
what they prefer to do [policy preferences], tempered by what they
166 See Tamanaha, Legal Realism, supra note 36, at 31-32.
110 See Baum, supra note 98, at 60 (emphasis added).
111 See supra notes 99-103 and accompanying text.
112 HETTINGER ET At., supra note 11, at 31 ("The attitudinal model of judicial decision
making [within the field] traces its roots to legal realism.").
113 See supra notes 68-110 and accompanying text.
114 See Baum, supra note 98, at 60.
115 See id.
116 HENRY R. GLICK, COURTS, POLITICS, AM) JUSTICE 259 (2d ed. 1988).
117 Lee Epstein & Jack Knight, Toward a Strategic Revolution in Judicial Politics: A Look
Back, A Look Ahead, 53 Pot.. Res. Q. 625, 628 (2000) (quoting Tracey E. George & Lee Ep-
stein, On the Nature of Supreme Court Decision Making 86 Am. Pot.. Sot. REV. 323, 325 (1992)).
113 See LEE EPSTEIN & JACK KNIGHT, TIIE CHOICES JUSTICES MAKE, at Xii (1998).
116 See EPSTEIN & SEGAI., supra note 65, at 3.
1 " James L. Gibson, Judges' Role Orientations, Attitudes, and Decisions: An Interactive Model,
72 Am. Pot- Sci. REV. 911, 912 (1978).
121 Ers'rEm & KN 'dirt, supra note 118, at
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think they ought to do [judicial role obligations], but constrained by
what they perceive is feasible to do [institutional constraints]." 122
It is useful to momentarily pause the account of the judicial poli-
tics field and contemplate whether, had,they not been indoctrinated in
the false stories about the formalists and the realists, political scientists
would have modeled judges as enrobed politicians engaged in the sin-
gle-minded pursuit of policy preferences. If the goal of the social scien-
tific study of courts was to truly understand the nature of and influ-
ences on judging (rather than to prove that judging is political), would
the attitudinal model have been so overwhelmingly dominant for so
long? Not likely,. Personal attitudes would have a place in the model,
but not above all else, if only because judges do not see or describe the
task this way and the institutional structure of judging is not designed
this way. 123 This portrayal is a contingent historical product of the mis-
directed effort to dispel belief in mechanical jurisprudence and a mis-
perception of the realists. 124
In recent years, scholars have embraced the "strategic model" of
judging. As Lee Epstein and Jack Knight noted in 1998, "[t] here is little
doubt that the field of judicial politics is undergoing a sea change that
has the potential to transform the way we think about law and courts in
the United States and elsewhere." 125 The introduction of the strategic
model adds a rational actor dimension to the decades old social-
psychological paradigm. The latter identified the determinants of judi-
cial decisions in "social backgrounds or personal attributes, policy-
oriented values and attitudes, roles, and small group influences." 126 The
newer strategic approach, in contrast, portrays judges as rendering deci-
sions with conscious attention to, and a calculated anticipation of, how
other individuals (judges on same panel), 'institutional actors (legisla-
tures, executives, higher courts), or potentially influential audiences
(legal academics, the bar; interest groups, the public), might react. 127
The standard version of the strategic model supposes that judges rou-
122 James L. Gibson, From Simplicity to Complexity: The Development of Theory in the Study of
Judicial Behavior, 5 Pm. BEItAv. 7,9 (1983).
125 See infra notes 147-152 and accompanying text.
' 24 judicial politics scholars might assert that they know the attitudinal model is overly
simplified and that judging is more complex. Nonetheless, they would argue, it is still use-
ful for the purposes of testing. My argument here is that, even as a simplified model, it is
wrong.
125 Epstein & Knight, supra note 117, at 652.
126 See id. at 630.
127 See LAWRENCE BAUM, JUDGES AND THEIR AUDIENCES 6 (2006); EPSTEIN & KNIGHT,
supra note 118, at 10.
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finely calculate what course of action would best advance their policy
goals. 1213 In some cases this might mean rendering a decision that stops
short of their true ideological preferences if, for example, going too far
risks destroying their credibility or inciting a backlash that would retard
their objectives. 129
Like the attitudinal model, the strategic model as it is usually con-
structed does not take law seriously on its own terms.'" The fundamen-
tal assumption remains unchanged: strategic-reasoning judges are al-
ways striving to implement their policy goals through their decisions,
within legal constraints. 131 This version in effect melds the strategic and
attitudinal models, with the latter supplying the dominant judicial goal
that is strategically pursued by judges. 132 This assumed judicial goal is
not inherent to the strategic model, which can be applied in ,conjunc-
tion with any goal or collection of goals—personal advancement, im-
provement of the law, etc.—but the slant within the field makes it seem
natural.
Political scientist David Klein asserted in a recent study of appellate
judging that the belief, held by many judicial politics scholars, "that legal
soundness is better understood as a constraint" on what judges can or
should do "rest[s] on an assumption that judges' only genuine desire is
to shape public policy." 133 It presupposes that "[t] he strictures of legal
correctness may be important to judges, but only so far as obedience
furthers the policy goal." 134 Seeing the law exclusively in terms of a con-
straint is captured in this metaphor: ICJ onsider the law to be ropes
binding a judicial Houdini. The ropes may be tight or loose, possibly
knotted with skill and redundancy. These ropes will strive to bind thou-
sands of judges, each of whom possess different levels of escape
skills.” 135 Many political scientists thus assume judges are trying to es-
cape the law, not to follow it. 136
128 See EPSTEIN & KNIGHT, supra note 118, at 12.
129 See BAUM, Apra note 127, at 6; BAUM, supra note 105, at 119; EPSTEIN & KNIGHT,
supra note 118, at 13.
110 See BAUM, Mina note 127, at 6. Baum is critical of the strategic model and notes that
it need not be linked in this way to political preferences. See id.
131 See id.
132 See id.; EPSTEIN & KNIGHT, SUpra note 118, at 13.
188 DAVID E. KLEIN, MAKING LAW IN THE UNITED STATES COURT OF APPEALS 11 (2002)
(emphasis added).
I" Id. at 11-12.
188 Frank B. Cross, Political Science and the New Legal Realism: A Case of Unfortunate Inter-
disciplinary Ignorance, 92 Nw. U. L. REV. 251,326 (1997).
138 See id.
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Klein criticizes this perspective for failing to acknowledge the high
likelihood that "at least some judges find the search for good answers to
legal questions intrinsically rewarding." 137
 It leaves no room for recog-
nizing that judges—whether out of a commitment to the law or to judg-
ing, or out of enjoyment of the craft of practice of judging, or out of
self-esteem or to earn the accolades that accrue to judges who are seen
as living up to their role obligations, or for some other reason—genu-
inely reason with the primary conscious goal of faithfully applying the
law. For legally oriented judges, the law is not chains or ropes they are
trying to wriggle out of, but rather guideposts that they are actively
searching for and following. This is nigh inconceivable within the as-
sumptions that govern the judicial politics field, which dogmatically
(and implausibly) posit that judges are obsessed with advancing their
political viesys. 138
Among judicial politics scholars, the "strategic conception of judi-
cial behavior is now the closest thing to a conventional wisdom about
judicial behavior." 139 An attractive quality of this theory is that it hands
scholars a ready explanation for the frequent occasions when judges
render decisions that do not align with their ideological views, even
when the existing legal constraints do not erect barriers against it.
These decisions appear to count against the assumption that politics
drives decisions. But the strategic model is enlisted to explain that, al-
though it might appear that judges are deciding in accordance with the
law, not their policy preferences, beneath it all they are still maximizing
their policy agenda by electing, for strategic reasons, to forgo its pursuit
in the immediate case because it will .pay off in the long run. 149 The
model thus possesses an alchemical (or casuistic) ability to transform
an apparently legally based decision into a politically calculating deci-
sion, thereby adeptly preserving the governing assumption that judging
is polit1cs. 141
The strategic model often paints judges as magnificent Machiavel-
lian calculators with hardly any legal integrity and an extraordinary ca-
pacity, facilitated by lots of time and information, to envision the likely
consequences of their decisions among various possible audiences. 142
137 KLEIN, supra note 133, at 11-12.
158 See supra notes 112-136 and accompanying text.
139 Mum, supra note 127, at 7.
140 See BAUM, supra note 105, at 118-19. This is a bizarre way to construe the behavior
of judges who otherwise appear to simply be following the law, as their role requires. See id.
141 See id.
142 See id. at 14-21,103 (suggesting that this view of judging is unrealistic).
2009]	 The Distorting Slant in Quantitative Studies °nudging	 705
The model also flirts with being impervious to refutation, perhaps run-
ning afoul of a basic stricture of scientific inquiry. As Baum notes, there
is a "theoretical ambiguity of behavior: patterns of judicial behavior that
are consistent with the assumption of policy-oriented strategy typically
are consistent with other explanations as well." 149 Often it may be im-
possible to disprove alternative explanations for judicial behavior.'"
It must be emphasized that not all scholars in the judicial politics
field hold these positions—and not all judicial politics scholars conduct
quantitative studies. 145 In recent years there have been indications of a
greater openness to alternative perspectives on judging. A hardy band
of internal dissenters, 146 called "institutionalists," have insisted for more
than a decade that law is far more significant in judicial decisions than
the attitudinal and strategic models allow for. 147 This amorphous group
lacks any clear or unifying position, however, and many of these schol-
ars engage in qualitative (especially historical) research rather than
quantitative studies."9
The slarit within the field is reflected in the belated and begrudg-
ing reception that "institutionalist" or "legal model" arguments have
received. t49 Political scientist Nancy Maveety wrote in a recent overview:
Contemporary judicial studies are also less exclusionary in
their attitudinal world view; they are willing to admit that judi-
See id. at 102.
144 See id.
145 See generally SUPREME COURT DECISION-MAKING: NEW INSTITUTIONAL APPROACHES
(Cornell W. Clayton & Howard. Gillman eds., 1999) (providing a collection of works by
various authors critical of the attitudinal model).
146 Political scientists might respond (as some told me privately) that quantitative
scholars of judging are marginalized within the entire field of political science, not just
among the institutionalists. The introduction of a recent collection, however, claims that
-
behavioralism became the dominant paradigm in both political science in general and in
the specific study of judicial politics." Marc C. Miller, Introduction: The Study ofjudicial Poli-
tics, in EXPLORING JUDICIAL Potrrics 1, 5 (Mark C. Miller ed., 2009). For an outsider it is
hard to know what is correct. What is clear, as their own literature suggests, is that, within
the subfield of quantitative researchers, the law has heretofore not been taken seriously.
And this is the literature that has recently attained exposure in law reviews.
147 See generally SUPREME Comur DECISION-MAKING, supra note 145. Howard Gillman is
a persistent critic of prevailing approaches. See generally Howard Gillman, What's Law Got to
Do with It?Judicial Behavioralists Test the "Legal Model" of Judicial Decision Making, 26 Lim &
Soc. INquittv 465 (2001).
148 See Howard Gillman & Cornell W. Clayton, Beyond Judicial Attitudes: Institutional Ap-
proaches to Supreme Court Decision-Making, in SUPREME COURT DECISION-MARING, supra note
145, at 1, 6 (noting that "there are nearly as many ways to think about institutions as there
are practitioners of institutional analyses" and that, of those practitioners, one group
"seeks to provide historical accounts of institutional development").
149 Sec Maveety, supra note 8, at 29.
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cial policy preferences might not explain all stages of the deci-
sion making process. Similarly, an increasing number of con-
temporary judicial studies are willing to entertain (and empiri-
cally test) the possibility that legal factors like precedent or
legal rules are part of the judicial decision. 15°
This statement bears repeating: not until recently, nearly a half century
after the field began, were judicial politics scholars finally willing to en-
tertain the possibility that legal rules and precedents might be an im-
portant causal factor in judging that goes beyond exclusively serving as
a constraint. 151
This is a shocking stance for a field that presents itself as a rigorous
social scientific inquiry into the process of judicial decision making.
Leading judicial politics scholars have asserted that "challenging a the-
ory with the best possible opposing arguments is what makes the
strongest case for a theory." 152 Yet it took decades before they made
serious attempts to test whether legal rules and precedents determined
judicial decisions. A truly open social scientific inquiry into the judicial
decision-making process would have placed legal elements into the mix
of possibilities to be considered right from the outset. 153
Quantitative scholars will defend against these criticisms by saying
that the attitudinal and strategic models are just simplified constructs
for the purposes of testing—that they are well aware that judging is
more complicated. Judicial politics scholars, however, routinely de-
scribe actual judging in terms of the pursuit of policy preferences, so
they do not treat it as a simplified model but as a descriptively accurate
account of judging.
Quantitative scholars might argue in response that their rigorous
testing of the "attitudinal" and "strategic" models can point in the same
direction: findings inconsistent with these models, or evidence that
these models explain only a small percentage of judicial decisions be-
low the Supreme Court, can be interpreted as lending support for the
legal model (an inference I will rely upon in Part III). Documenting
15° Id. (emphasis added) (internal citations omitted).
151 See id. Earlier scholars included legal factors through consideration of the con-
straining impact of role orientation on attitudes, but they did not systematically test di-
rectly for adherence to precedent and other legal factors. See Gibson, supra note 122, at 13
n.10; see also BRIAN Z. TAMANAHA, REALISTIC SOCIO-LEGAL THEORY: PRAGMATISM AND A
SOCIAL THEORY OF LAW 196-228 (1997) (summarizing quantitative studies of judging and
showing that only recently have researchers begun to test Tor the influence of legal factors).
152 Lee Epstein & Gary King, The Rules of Inference, 69 U. Cut. L. REV. 1, 10 (2002).
1" See id.
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the limited explanatory power of these favored models, however, does
not in itself provide direct evidence that judicial decisions are deter-
mined by legal factors. Owing to the failure of judicial politics scholars
to take law seriously on its own terms, studies that test for this are still
few and rudimentary.'" One inhibiting factor is the difficulty of trans-
forming the strength of legal arguments, a qualitative judgment, into
quantitative measures. But the daunting challenge of this formidable
task is not a legitimate reason for judicial politics scholars—who claim
to shed light on how judges make legal decisions—to fail to make a
concerted effort to directly test the influence of law. Otherwise they risk
falling into an error of scientism: setting aside what cannot be easily
measured, seeing only what can be easily measured, forgetting that the
gaping holes that result are due to the limitations of their methodology
rather than reflections on the psychological or social phenomena they
wish to explain. The mission to prove that judging is politics, to dispel
the formalist or mechanical view of judging, made the testing of the
influence of law a low priority.
C. The Slippage from the Supreme Court to Other Courts
Another manifestation of the distorting slant must be identified.
Throughout its history, the judicial politics field has disproportionately
conducted quantitative studies of judging on the U.S. Supreme
Court. 155 This lopsided emphasis was already flagged as a potential
problem in the mid-1960s.' 5° Things did not change much until the last
decade, when, owing to the completion of a large database of coded
opinions, a growing number of studies have been conducted on federal
appellate court decision making (less so on trial courts). 157 The Su-
preme Court still hogs most of the attention.'"
This disproportionate focus is not itself what misleads, however.
The problem arises when scholars loosely slip from making assertions
about judging on the Supreme Court to assertions about judging gen-
erally. With respect to judicial decision making, a huge chasm separates
the uniquely situated Supreme Court from the lower federal courts.
154 See, e.g., Paul Brace & Melinda G. Hall, Studying Courts Comparatively: The View from
Me American States, 48 Pot,. RES. Q. 5 (1995); Donald R. Songer & Susan Haire, Integrating
Alternative Approaches to the Study ofJudicial ibting: Obscenity Cases in the U.S. Courts of Appeals,
36 Am. j. or Pot_ Sot. 963 (1992).
155 See Miller, supra note 146, at 5; Shapiro, supra note 7, at 318.
155 See Shapiro, supra note 7, at 318.
157 See Miller, supra note 146. at 5.
158 See id.
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Political scientists do not always adequately mark the distinction. A
prime example can be found in a recent book about federal judicial
appointments by Lee Epstein and Jeffrey Segal, two of the most prolific
contemporary judicial politics scholars. 159 At the beginning of the
book, they make the dramatic assertion that
the late great political scientist C. Herman Pritchett was far
closer to the mark when he wrote that judges "are influenced
by their own biases and philosophies, which to a large degree
predetermine the position they will take on a given question.
Private attitudes, in other words, become public law.” 160
But Pritchett did not quite say that. 161 His statement, quoted above, ap-
peared in an essay about divided opinions on the Supreme Court. 162
The language leading up to the assertion that Epstein and Segal selec-
tively quote reads: "justices of the United States Supreme Court, in de-
ciding controversial cases involving important issues of public policy,
are influenced by biases and philosophies . ." 163 Epstein and Segal
gave a much broader scope to Pritchett's carefully circumscribed claim
when, just before the crucial words "are influenced by their biases and
philosophies," they replaced his reference to "justices" —in "controver-
sial cases"—with the word "judges." 164 A few sentences later, they con-
tinue in this vein, asserting that "with scattered exceptions here and
there, the decisions of judges, and especially the decisions of Supreme
Court justices, tend to reflect their own political values. More indirectly,
these decisions also reflect the judges' partisan affiliation, which just so
happens to coincide often with that of their appointing president:" 165
Their book addresses the politics surrounding appointments at all lev-
els of the federal judiciary, and the above assertions are clearly in-
tended to apply to all federal judges. 166
Epstein and Segal's statement is misleading; though there is sub-
stantial support for it with respect to Supreme Court justices, it creates
a false impression of what quantitative studies have demonstrated about
159 See EPSTEIN & SEGAL, supra note 65, at 3.
I60 Id.
161 See C. Herman Pritchett, Divisions of Opinion Among Justices of the U.S. Supreme Court,
1939-1941, 35 Am. Pot_ SCI. REV. 890, 890 (1941).
162 Id.
' 65 Id.
164 EPSTEIN & SEGAL, supra note 65, at 3; Pritchett, supra note 162, at 890.
165 EPSTEIN & SEGAL, supra note 65, at 3.
166 See id. As a matter of standard practice, the authors use "justice" when they mean to
refer only to judges on the Supreme Court. See id.
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lower federal courts. After all, about 85 percent of published appellate
opinions are decided unanimously, which means that appellate judges
concur in their legal decisions an overwhelming proportion of the
time, regardless of differences in their ideological views or the party of
their appointing president. 167 A recent quantitative study of federal ap-
pellate judges declared that "[f]requently the law is clear, and judges
should and will simply implement it, no matter who has appointed
them. ... and we shall provide considerable evidence to suggest that
they do exactly that." 168 Epstein and Segal know that studies show this
and note accordingly, much later in the text, that "many . . . [federal
appellate] decisions are routine applications of existing law." 169 They
acknowledge that "circuit judges are not as fire as Supreme Court jus-
tices" to decide cases in accordance with their political beliefs. 1"
This is correct as far as it goes, but it, too, is potentially misleading.
"Not as free" as Supreme Court justices, who have a significant degree
of freedom, can still imply that circuit judges are substantially free—
which is the impression the authors convey with their broad assertions
throughout the book about political influences on judging. The more
precisely accurate characterization of what recent studies of appellate
courts have shown is that judges are "not very free" to reach decisions
consistent with their policy preferences (or at least do not exercise their
freedom to do so), for the effects of their policy preferences show up in
a relatively small proportion of cases. 171 Judicial politics scholars who
wish to present an accurate account of what their results show should
emphasize the sharp disparity in the extent of political influence be-
tween the Supreme Court and lower federal courts. Owing to the slant
in the field, what one finds instead, as reflected in Epstein's and Segal's
characterizations, is a blurring of the difference. 172
167 HETTINGER ET AL., supra note 11, at 47 (examining cases decided between 1960 •
and 1996 in the United States Courts of Appeals Database along with supplemental data,
and finding that approximately 5.5 percent of the cases had concurring opinions and 9.5
percent had dissenting opinions, without distinguishing between concurrences that join in
the courts' opinion and those that merely concur in the result).
166 SUNSTEIN ET AL., supra note 3, at 5. Epstein and Segal cite to an earlier version of
this same study in their book. EPSTEIN & SEGAL, supra note 65, at 127 n.12.
169 EPSTEIN & SEGAL, supra note 65, at 128.
170
 Id. at 129 (emphasis added).
171 See infra notes 282-472 and accompanying text.
Ill See EPSTEIN & SEGAL, supra note 65, at 3.
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D. The Suspicion That fudges Are Deluded or Deceptive
A final manifestation of the slant relates to judicial politics schol-
ars' skepticism about the veracity or self-awareness of judges. "Judges as
Liars" is the title of a 1994 essay by Martin Shapiro, a major figure in
the judicial politics field. 173 He meant it. He asserted that "courts occa-
sionally make public policy decisions or law," but judges cannot admit
that they do this because they are supposed to apply pre-existing law. t74
"Such is the nature of courts. They must always deny their authority to
make law, even when they are making law. One may call this justifica-
tory history, but I call it lying. Courts and judges always lie. Lying is the
nature of the judicial activity." 175
Shapiro's repeated assertions of judicial deceptiveness is odd con-
sidering that, in a footnote, he quotes Justice Antonin Scalia, a proud
legalist, for recognizing that "courts have the capacity to 'make' law:' 176
Scalia actually declared in a judicial opinion, also cited by Shapiro, that
"judges in a real sense 'make' law." 177 Scalia has repeatedly stated that
judges "make the law," resolving policy issues in the process. 178 "Indeed,
it is probably true that in these [common law] fields judicial lawmaking
can be more freewheeling than ever," Scalia writes, "since the doctrine
of stare decisis has appreciably eroded." Shapiro's support for his
claim that judges make law thus contradicts his claim that judges "lie"
about it. 18°
For more than a century, prominent judges have openly and re-
peatedly admitted that they make law, from Judge Thomas Cooley and
Judge John Dillon in 1886, to Judge Benjamin Cardozo in 1920, to
many other judges in between and since.un Consider just two such
statements made in the heart of the so-called formalist age: in a 1903
I " Martin Shapiro, Judges as Liars, 17 HARv. J.L. & Pus. Pot:v 155 (1994).
174 Id. at 155-56.
"5 Id. at 156.
176 Id. at 155 n.3 (quoting Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. Cul.
L. REV. 1175, 1176-77 (1989)).
' 77 Id. at 155 n.4 (quoting James B. Bean Distilling CO. V. Georgia, 501 U.S. 529, 549
(1991) (Scalia, J., concurring in the judgment)).
"Antonin Scalia, Common Law Court in a Civil Law System, in A MATTER OF INTERPRE-
TATION: FEDERAL COURTS AND THE LAW 6, 9, 12 (Amy Gutmann ed., 1997).
179 Id. at 12.
18° See supra notes 177-179 and accompanying text. It is true that Justice Scalia does
suggest that judges hide the fact that they are making law. See James Bean. Distilling Co., 501
U.S. at 549 (Scalia, J., concurring in the judgment). Nonetheless, Justice Scalia's repeated
public statements that judges make law are an example of a judge, here a justice, openly
admitting that courts actually do make law. See id.
181 See Tamanaha, Bogus Tale, supra note 36, at 18-19. 22.
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article with the "tell all" title "Judge-Made Law," Judge . A.M. Mackey
wrote that "a large portion of the unwritten or common law is judge-
made law." 1 a2 Also in 1903, United States Circuit Judge Le Baron Colt
wrote that judges "have carried on judicial legislation from the infancy
of the law in order that it might advance with society." 83 Despite many
statements to this effect from judges, critics of courts repeatedly assert
that judges deny that they make law, and then proceed to condemn
judges for denying it. 184
It is a commonplace belief among judicial politics scholars that
judges are deluded or deceptive when they speak about judging. Klein,
for example, observed that "[j] edges cannot be expected to under-
stand their own motivations perfectly or to report them with undiluted
candor." 1115 Baum remarked, "Judges usually speak and write with audi-
ences in mind, and they ordinarily present themselves in a way that they
think will be received favorably. Further, they do not always understand
their goals fully, and they may mislead themselves as well as their audi-
ences." 186 Political scientists mean more than that everyone speaks and
writes with audiences in mind and is self-deluded in various ways; they
mean that judges, in particular and characteristically, put up false fronts
and labor under self-delusions. Even scholars who more generously
credit judges with honesty about judging nonetheless assert that "judi-
cial self-reporting ... is unreliable." 187
Judicial politics scholars are not alone in having this view ofjudges.
Judge Richard Posner also dismissed accounts of judging offered by his
colleagues as unreliable:
I am denying that judicial introspection, and a fortiori judges'
avowals concerning the nature of judicial decision making,
are good explanations for judicial action. It is a mistake to
take at face value descriptions ofjudges as engaged always in a
search for 'the' correct answer, rather than exercising discre-
tion under the influence of personal values and preferences
determined by temperament and selective life experiences
182 A.M. Mackey, judge-Made Law, 2 OKLA. L. REv. 193, 197 (1903).
His Le Baron B. Colt, Law and Reasonableness, 37 Am. L. REv. 657, 674 (1903).
184 See supra notes 177-183 and accompanying text.
185
 KLEIN, supra note 133, at 138.
186 BAUM, supra note 105, at 19.
lir Frank B. Cross, Decision Making in the U.S. Courts of Appeals, 91 CAL. L. REV. 1457,
1465-67, 1477 (2003).
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rather than by a considered, somehow self-chosen judicial phi-
losophy. ' 88
In a recent book, How Judges Think, Posner wrote that "most judges are
cagey, even coy, in discussing what they do. They tend to parrot an offi-
cial line about the judicial process (how rule-bound it is), and often to
believe it, though it does not describe their actual practices."' 89
Judges no doubt bear some responsibility for perpetuating the be-
lief that they are deluded or deceptive. They occasionally say things that
ring false. Chief justice John Roberts' claim in his Senate confirmation
hearing that judging on the Supreme Court is like calling balls and
strikes is an example. is°
Two additional factors have contributed to the belief that judges
are deluded or deceptive about judging: the false story about belief in
legal formalism and the style of written judicial decisions. According to
this false story about belief in legal formalism, judges denied that they
made law and believed that they reasoned in a mechanical, deductive
fashion, or at least that they claimed to reason in this fashion.' 91 These
views are patently implausible, so judges evidently were either deluded or
lying for (purportedly) asserting them. 192 Once this perception of judges
took hold within the legal culture, although false, it stuck.
The second source of skepticism about the veracity of judges is the
style of written decisions. Typically they are systematically reasoned,
filled with citations to precedent and legal rules, and offered as if legal
conclusions necessarily follow. Seldom does an opinion reveal the un-
certainties in the analysis. 193
But it has long been recognized that opinions do not represent a
judge's actual reasoning process. As Judge Walter Schaefer noted, ju-
198 RICHARD A. POSNER, THE PROBLEMS 01: JURISPRUDENCE 189 (1990).
199 POSNER, supra note 3, at 2.
199 See Confirmation Hearing on the Nomination ofJohn G. Roberts, Jr to Be Chieffustice of the
United States: Hearing Before the S. Comm. on the Judiciary, 109th Cong. 56 (2005) (statement
of John G. Roberts) ("I will remember that it's my job to call balls and strikes, and not to
pitch or bat.").
191 See supra notes 29-67 and accompanying text.
m See supra notes 173-189 and accompanying text.
199 Justice Walter Schaefer of the lllinois Supreme Court acknowledged in 1955 that
this style of writing promotes skepticism in observers:
Some writers have therefore suggested that the ordinary judicial opinion
is a fraud, in that it purports to be derived by impeccable and inevitable logic
from what has already been decided, and that the judge who wrote it is either
a fool for thinking the process so simple or a knave for pretending that it is.
Walter V. Schaefer, Precedent and Policy, 34 U. Cut. L. REV. 3,4-5 (1966).
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dicial opinions are something less than mirrors of the thinking behind
the decision and ... a judge has more freedom than the mustering of
precedents makes it appear." 194 John Dewey wrote in 1924 that It] he
logic of exposition is different from that of search and inquiry." 195
 The
style in which the decision is presented is not an indication of how it
was reached; rather, it is the best argument a judge can come tip with to
support the decision. 196 If this distinction was not understood before, it
was certainly well understood after Dewey articulated it. 197 The pur-
poses of opinions are to justify the legal decision, provide guidance for
later cases, and resolve the legal issues with finality. It makes sense,
therefore, that opinions are firmly stated and do not express doubts
about the legal conclusions reached. Once the decision is made, Schae-
fer remarked, the judge writing an opinion "becomes an advocate" on
its be h alf. 198
To know what judges think about judging, one cannot draw infer-
ences from the style of written decisions, which are not offered as ac-
counts of judicial decision making. Instead, one must pay attention to
the very realistic things judges have been saying about judging for
many decades.
IL DECADES OF CANDID REALISM ABOUT JUDGING FROM JUDGES
The unsurpassed locus classicus of balanced realism about judging
is Cardozo's The Nature of the Judicial Process.'" He stated that, in the
bulk of cases, the law is clear, and the judge must rule as the law re-
quires— "Therefore in the main there shall be adherence to prece-
dent."2° He also stated, however, that there are gaps in the law, uncer-
tainties in interpretation, unanticipated fact situations, and obsolete
rules, all of which work serious injustices or harms to social interests."'
In these situations, he advised, the judge must strive to rule in an objec-
194 Id. at 5.
195 John Dewey, Logical Method and Law, 10 CORNELL L.Q. 17,24 (1924).
196 See id.
197 See id. Another early articulation of this distinction (though not citing Dewey) can
be found in Llewellyn, supra note 71, at 1238-39 ("WI iewing them [judicial opinions] no
longer as mirroring the process of deciding cases, but rather as trained lawyers' arguments
made by the judges (after the decision has been reached), intended to make the decision
seem plausible, legally decent, legally right, to make it seem, indeed, legally inevitable—
this was to open up new vision.").
198 Schaefer. supra note 193, at 9.
199 BENJAMIN N. CARDOZO, TI1E NATURE OF THE JUDICIAL PROCESS (1921).
299 Id. at 112.
201 See id. at 98-141 (describing dines when judges must make law).
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five fashion, consistent with the conununity's values and interests. 202
Community morality provides the "objective" view. 2°3 The judge is "un-
der a duty to conform to the accepted standards of the community, "204
even when the judge disagrees with those moral standards, Cardozo
asserted, except in rare circumstances when the judge's deepest convic-
don calls for a standard more demanding than conventional moral-
ity. 205
 He recognized, however, that it is difficult for judges to keep this
entirely apart. 2°6
 Hence, Cardozo concluded, the distinction between
the judge's subjective views of the right and the community's general
view "is shadowy and evanescent." 207
 Cardozo was realistic, but notfatal-
istic, about the ability of judges to rule in an objective fashion: "I do not
mean, of course, that this ideal of objective vision is ever perfectly at-
tained. We cannot transcend the limitations of the ego and see any-
thing as it really is. None the less, the ideal is one to be striven for within the
limits of our capacity. "208
More can be taken from Cardozo's brilliant book, but to continue
this focus would merely reinforce a widespread misimpression that he
was unusual among judges in expressing such insights. Judges were uni-
formly enthusiastic about Cardozo's book and not reticent to confirm
and extend his insights. judge Rousseau Burch wrote:
In a sense, there is nothing new in the book but its method.
Elements of the judicial process have been discussed before;
but this account, although brief, is vivid and complete; al-
though daring, is not sensational or exaggerated; although in-
formed by genius and erudition, is lucid enough to be com-
prehended by law-school students: - and the account is
rendered with a combination of spirit and restraint, with that
"animated moderation," which makes it as brilliant as it is
convincing. 209
m See id. at 105 ("The standards or patterns of utility and morals will be found by the
judge in the life of the community.").
200 See id. at 105-06.
2°4 CARDOZO, supra note 199, at 108.
2°s See id. at 108-10.
206 The perception of objective right takes the color of the subjective mind. The con-
clusions of the subjective mind take the color of customary practices and objectified be-
liefs. There is constant and subtle interaction between what is without and what is within."
Id. at 110-11.
2°7 Id. at 110.
m Id. at 106 (emphasis added).
209 Rousseau A. Burch, Book Reviews, 31 YALE 14 677, 677 (1922) (emphasis added)
(reviewing CARnozo, supra note 199).
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After summarizing Cardozo's claims about judging, Judge Burch pro-
claimed: "It is true ... ."210 Federal Appellate Judge Frances E. Baker
applauded Cardozo's declaration that judges make law: "Naturally
judges could not confess when they were unconscious of being law-
makers. With the first glimmerings of consciousness they were so star-
tled that they hid behind various fictions and pretenses. But now that
the fictions are recognized for what they are, why not discard the cam-
ouflage?"211
Another federal appellate judge, Judge Charles M. Hough, enthu-
siastically commended the book to readers. 212 He confirmed the pres-
ence of a "not inconsiderable number of causes wherein precedents are
not ruling, where the statute or constitution does not directly and
plainly cover, and where the Court has to deal with something previous
lawmakers had not thought of, and therefore did not speak of."213
Hough also affirmed Cardozo's account of the difficulty of maintaining
the appropriate separation between "the subjective or individual con-
science, and the objective or general conscience; and to indicate how
far each can rightly sway judicial decision." 214
Even judges on his own court might have been more candid than
Cardozo about these matters. 215 In a 1924 speech to the New York City
Bar, the Chief Judge of the Court of Appeals, Judge Frank Harris His-
cock, reviewed a string of recent decisions and declared that all of them
could have come out the other Way: 216 He told his audience that consti-
tutional questions about rights and liberties that courts are called upon
to decide are less questions of law than questions "of policy and state
craft."217 Hence, rulings are a function of the "policy and viewpoint of a
court," which can change when the membership changes. 218
Another judge on the same court, Irving Lehman, delivered a re-
flective speech at Cornell Law School in 1924, stating that judges are
sometimes confronted with conflicting precedents, or erroneous
210 Id. at 680 ("The first inquiry must be, not do we like it, but is the book true? To this
question there seems but one answer. It is true; and the proof is furnished by the American
judiciary ....").
211 Francis E. Baker. How a fudge Functions, 9 A.B.A. J. 34. 34 (1923).
212 C.M. Hough, Book Reviews, 7 CORNELL L.Q. 287, 288 (1922) (reviewing C.snozo,
supra note 199).
212 Id.
214 Id. at 289.
215 See Frank Harris Hiscock, Progressiveness of New York Law, 9 CORNELL L.Q. 371, 376
(1924).
216 Id.
217 Id. at 381.
218 Id. at 374.
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precedents, or indeed no precedents, and that they must sometimes
change the law for reasons of public policy. 219
 As a law student, he came
to realize that "{flaw was not an exact science founded upon immuta-
ble principles"; upon becoming a judge, he "realized that in many cases
there were no premises from which any deductions could be drawn
with logical certainty. "220 He added that "no thoughtful judge can fail
to note that in conferences of the court, differences of opinion are
based at least to some extent upon differences of viewpoint"221 and "it
is inevitable that a judge in weighing individual rights as opposed to
collective benefit will to some extent be influenced by his personal
views. "222
Judge Cuthbert W. Pound, also on the court, said in a 1922 speech
to the bar that "tdhe tem 'constitutional light' as applied, in the first in-
stance, to a new prOblem, is often of a vague and unsubstantial nature,
dependent upon the proper balancing of many conflicting interests,
social, public and private." 223 In a subsequent address, he elaborated on
the sources of uncertainty in law, observing that legal doctrines are "not
infrequently reasoned away to the vanishing point. One may wade
through a morass of decisions only to sink into a quicksand of uncer-
tainty." 224 Pound observed that a degree of uncertainty is inevitable be-
cause one cannot predict how general principles will be applied in spe-
cific cases, 225 and he made the realistic observation that "lawyers and
judges too often fail to recognize that the decision consists in what is
done, not in what is said by the court in doing it." 226
All of the above statements were uttered by judges in the early
1920s—when Haines portrayed judges as beguiled by mechanical juris-
prudence. 227 This was just before the emergence of the legal realists
who, according to the conventional story, came on the scene to dis-
sts Irving Lehman, The Influence of the Universities on judicial Decisions, 10 CORNELL L.Q.
1, 2-3 (1924).
220 Id.
221 Id. at 6.
222 Id. at 12.
223 Cuthbert W. Pound, Constitutional Aspects of American Administrative Law, 9 A.B.A. J.
409,411 (1923).
224 Cuthbert W. Pound, Defective Law—Its Cause and Remedy, N.Y. ST. B. ASS'N
Sept. 1929, at 279, 281.
225 Id. at 283.
226 Id. at 282. This statement is reminiscent of Karl Llewellyn's later statement: 'What
these officials [judges) do about disputes is, to my mind, the law itself." LLEWELLYN, supra
note 79, at 12.
227 See supra note 33 and accompanying text.
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abuse judges of their purportedly unrealistic views about judging. Sub-
sequent judges were even more explicit, as a brief sampling will show.
Associate Justice Florace Stern of the Pennsylvania Supreme Court
wrote in 1937:
[Il]owever fondly we may like to delude ourselves into the be-
lief that constitutional law is a pure science, the interpretation
and evolution of which are wholly independent of political
predilections, we must, if realists, recognize that courts con-
trolled by a "conservative" personnel and those dominated by
a "liberal" membership are more than likely to decide consti-
tutional questions from different angles and with different re-
su i ts. 228
Consistent with his assertion that political views have an impact on deci-
sions, Stern recommended that, when judges are selected for appoint-
ment, they should be measured by two standards: professional fitness
(knowledge of the law and ability to engage in legal reasoning); and in
terms of "his attitude toward public policies and theories of political,
social and economic life." 229 It bears mention that 1937 was the year of
President Roosevelt's ill-fated "Court Packing Plan," 2" which proposed
to increase the size of the Supreme Court to get a majority more com-
pliant to his desired legislative agenda—a plan premised on the point
made by Stern."' -
Justice Bernard L. Shientag delivered the Benjamin Cardozo Lec-
ture to the New York Bar in 1944, with the title The Personality of the judge
and the Part It Plays in the Administration of justice. 232 Shientag empha-
sized that the personality and beliefs of judges matter, and that judges
vary in personalities and attitudes—some are thoughtful and fair, oth-
ers are tyrannical, impatient, or close-minded. 2" Although he disliked
the term "hunch" because it inaccurately downplays the reasoning as-
pects of judgment, Shientag admitted that "intuition undoubtedly plays
an important part in the deliberations and decisions of the judge." 234
228
 Horace Stern, Book Review, 51 HARV. L. REV. 178, 179 (1937) (reviewing HENRY T.
LumMUS, THE TRIAL JUDGE (1937)).
229 Id. at 181.
230 See WILLIAM E. LEUCIITF.NBURG, THE SUPREME COURT REBORN: THE CONSTITU-
TIONAL REVOLUTION IN 'HIE AGE OF ROOSEVELT 132 (1995) (explaining Roosevelt's plan to
increase the number of Supreme Court justices).
231 See id.; Stern, supra note 228, at 179.
232 See BERNARD L. SHIENTAG, THE PERSONALITY OF THE JUDGE (1944).
2" See id. (discussing varying personality traits and their implications for judging).
234 Id. at 73.
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He made the following observations as if they were both obvious and
unavoidable:
Naturally, it is in cases where the creative faculty of the judicial
process operates, where there is a choke of competing analo-
gies, that the personality of the judge, the individual tone of
his mind, the color of his experience, the character and vari-
ety of his interests and his prepossessions, all play an irnpor-
taut role. For the judge, in effect, to detach himself from his
whole personality, is a difficult, if not an impossible, task. We
make progress, therefore, when we recognize this condition as
a part of the weakness of human nature. 253
Having said that, Shientag asserted that judges are capable of screening
out this influence with an effort at self-awareness, and he argued that it
is a grave mistake "to exaggerate its [personal influence] existence, to
over-emphasize its significance in the judicial process," 238
By the early 1950s, judges openly expressed a balanced realism
about judging. In 1951, Federal Circuit Judge Amistead Dobie observed
that, contrary to former "Utopian" dreams, a judge must,deal with an
imperfect legal order. 237
There never has been, and there never will be, a judge worthy
of his salt who can be classified as a cold and clammy thinking
machine. No judge, however he may try, can, in his decisions,
completely and effectively divorce himself from what he has
seen, has heard, has experienced and has been. 238
Clashes of interests are often involved, and the judge must choose. 238
Federal District Judge Charles Wyzanski wrote in 1952 about "A Trial
Judge's Freedom and Responsibility. "24o He acknowledged that judges
have ample freedom in their decision making. "And yet from the clay
he takes his seat the trial judge is aware that while he has more personal
discretion than the books reveal, he too is hemmed in by a developing
tradition of impersonal usages, canons and legitimate expectations. "241
233 Id. at 51.
236 Id. at 56.
237 Arnistead M. Dobie, A Judge Judges Judges, 1951 WASII. U. L.Q. 471, 480.
233 Id.
239 Id. at 479.
20 Charles E. Wyzanski, A Trial Judge's Freedom and Responsibility, 65 HARV. L. REv. 1281,
1281 (1952).
241 Id. at 1282.
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Although judges exercise choice, Wyzanski observed, they are also dis-
ciplined by norms of judicial behaVior and by the prospect of appellate
reversal. 242
Another federal trial court judge, Leon Yankwich, wrote The Art of
Being a Judge in 1957, asserting that "[t] his is not a mechanical craft, but
the exercise of a creative art .... "243 He asserted that some "have de-
nied altogether the importance of the personality of the judge in judi-
cial decisions," but added that "such attitude is unrealistic." 2" It is the
necessary and proper role of courts to develop and change the law to
reflect the times, Yankwich asserted, which is where the creative contri-
bution of the judge comes into play. 245 He admitted that, although he
would not change any of his decisions, some of them could justifiably
have had a different outcome. 246 Federal Appellate Judge Calvert Ma-
gruder made a similar point in 1958: "All too often we have to realize
that the case might be written up either way, in a lawyer-like opinion.
The judge may not recognize that this is so, or even be conscious of the
inner springs that lead him to choose one result rather than the
other."247 Magruder also echoed Judge Stern's observation two decades
•earlier about the Supreme Court: "How far the Court should go
involves an exercise of judgment. Over the long years the Supreme
Court, because of changes in its membership, has oscillated between
the right and the left."248
Federal Circuit Judge Albert Tate published two articles along
these lines in 1959, `The Judge as a Person"249 and "'Policy' in Judicial
Decisions."2" Tate took it as obvious that judges' views influence their
decisions. 251 ike all other human beings [judges] have limitations
of vision, knowledge, intelligence, or predisposition which sometimes
influence their judicial actions, however much they conscientiously try
to avoid the occasion of error. "252 Tate hastened to add that, in the "vast
and overwhelming majority of cases the same result will be reached"
242 see
 id.
249 Leon R. Yankwich, The Art of Being a fudge, 105 U. PA. L. Rini. 374, 375 (1957).
244 Id. at 377.
245 Id. at 377-78.
246 Id. at 382.
247 Calvert Magruder, The Trials and Tribulations of an Intermediate Appellate Court, 44
CORNELL L.Q. 1, 5 (1958).
248 Id. at 11.
249 Albert Tate, Forum Juridicum: The Judge as a Person, 19 LA. L. Rev. 438, 438 (1959).
25° Albert Tate, Policy in Judicial Decisions, 20 LA. L. Rev. 62, 62 (1959).
251 Tate, supra note 249, at 439.
252 Id.
•
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regardless of who sits on the case, 253 but he also admitted that cases
arise in which "several judges may with equal sincerity and equal reason
reach different results."254 Tate asserted with consummate realism that,
for all practical purposes, "the correct" decision is whatever is decided
by the highest appellate court to hear the case. 255 In the non-routine
cases, Tate wrote, judges must make policy decisions; on these occa-
sions "the judge will naturally tend to exercise what discretion is af-
forded him in favor of the result deemed by him to be more just or so-
cially sound" although the judge is not completely unrestrained when
engaged in this process, which is always carried on within "the frame-
work of their judicial system [including review by higher courts] and
subject to the discipline of the judicial craft." 256 Through this process,
general social and moral values are brought into the law, and the law
stays in sync with and serves social needs, but the final product must
always fit within and be expressed in "normal legal reasoning." 257
By the 1960s, realistic observations by judges about judging were
standard fare. In a 1962 Address at the University of Chicago Law
School, Justice Roger Traynor of the California Supreme Court, one of
the leading common law judges of his generation, had no qualms about
acknowledging that judges must make choices in certain situations. 258
Though judges should follow precedent for the sake of consistency,
Traynor said, when the law is too unsatisfactory, the judge can and
should decide to abandon it;259 he admitted that there are cases in
which the decision can go either way; 26° he accepted that judges have
predilections that they must struggle to overcome (and be conscious
of); 26i and he wrote that the judge must "arrive at last at a value judg-
ment as to what the law ought to be and to spell out why."262 Al so in
1962, Judge Henry Friendly wrote that "the judge should try to make
sure he is interpreting the long term convictions of the community
255 Id. at 440; see also Tate, supra note 250, at 62 (estimating that 90 percent or 95 per-
cent of appellate cases are routine).
254 Tate, supra note 249, at 440.
255 Id.
256 Tate, supra note 250, at 68.
257 Id. at 69.
258 Rogerf. Traynor, La Rude Vita, La Dolce Giustizia; Or Hard Cases Can Make Good Law, 29
U. Cut. L. REV. 223, 224 (1962) [hereinafter Traynor, La Rude Vita]. Judge Traynor made
similar statements in an earlier article. See Roger Traynor, Some Open Questions on the Work of
State Appellate Courts, 24 U. CHI. L. REV. 211 (1957) [hereinafter Traynor, Open Questions].
259 Traynor, Law Rude Vita, supra note 258, at 230-31.
266 Id. at 224.
261 Id. at 234.
262 Id.
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rather than his own evanescent ones; but we may as well recognize this
goal will not always be realized even 'by the best.'" 263 Friendly explained,
"Sometimes the judge will fail of this because the community has not
true convictions ... on other occasions because it is asking too much
that a judge suppress the basic beliefs by which he lives." 264
"The Limits of judicial Objectivity" was the title of a 1963 Lecture
delivered by Federal Circuit judge Charles Clark, an early legal realist
and former Dean of Yale Law School. 266 Clark agreed with Cardozo
that in a very high percentage of the cases the legal result is clear:
On the appellate level all observers place the number of cases
of a predestined outcome at a very high level; Cardozo even-
tually went so far as to place it at "nine-tenths, perhaps more,"
of the total. At the trial level the ratio of cases turning upon
certain substantive principles is obviously yet higher, though
the then open contest as to the facts—the actual events—may
well make the outcome less predictable. 266
In the small percentage of remaining cases, Clark wrote, the judge (af-
ter becoming as prepared and knowledgeable about the applicable law
as he can) "is on his own for the ultimate result which must reflect his
background, his personality; and his inner conviction." 267 In the small
proportion of cases that involve genuinely open legal questions, "judi-
cial objectivity" does not get a judge very far, Clark opined, so the judge
has no choice but to make a decision "where there is no one and noth-
ing to tell him how or where to g0." 268
A final example that straddles both the 1950s and 1960s: justice
Walter Schaefer of the Illinois Supreme Court delivered a lecture in
1955 entitled "Precedent and Policy" published in 1966. 269 At the out-
set Schaefer asserted that the "great bulk" of cases are resolved though
determining questions of fact in connection with "an established legal
principle."270 Only a "minute fraction" of cases make it to appellate re-
view; and only a "small percentage" of these appealed cases raise truly
26s Henry J. Friendly, Reactions of a Lawyer—Newly Become Judge, 71 YALE L.J. 218, 231
(1961).
264 Id.
265 Charles E. Clark, The Liinits ofJudicial Objectivity, 12 AM. U. L. REV. 1, 1 (1963).
20 Id. at 3-4 (citation omitted).
267 Id. at 12.
26a Id. at 10.
269 Schaefer, supra note 193, at 3.
270 Id. at 4.
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open and contestable legal questions. 27 ' His comments addressed this
small subset of cases, wherein judges must grapple with legal uncer-
tainty and close questions. 272 According to Schaefer, in certain contexts
it is "inevitable" that judges make law: 275 when creating or adjusting the
law to accommodate new situations, 274 when deciding to abandon
precedent, 275 and when filling in statutes to resolve unanswered ques-
tions. Whether in connection with the cormnon law or with statutes,
when dealing with open questions judges are called upon to render
policy decisions. Like Cardozo, Schaefer asserted that policy decisions
ought to be based upon community views and not the judge's own
Niew, 276 but he recognized the difficulty of keeping the two apart.
"There is nothing new in the notion that the personality of the judge
plays a part in the decision of cases." 277
Additional realistic accounts from judges about judging can be
recited from succeeding decades, and more will be conveyed later, but
to continue here would be redundant. They all say much the same
things: a substantial bulk of the cases are routine, governed by clear law,
but cases regularly arise in which judges must make hard choices—be-
cause there is a gap in the law, an unanticipated situation has arisen,
there are inconsistent precedents or the law is ambiguous, or the law is
obsolete or produces a result that is deeply unjust or seriously harms
the social interest. 278 In these situations judges must make choices, of-
ten about policy; they should strive to adhere to the community view,
but it can be difficult to keep this separate from their own views. There
are sometimes contesting views within the community and different
judges can and do come to different interpretations and legal deci-
sions. Judges cannot always be aware of or free from the subconscious
influence of their biases. 279
Stopping this recitation at the outset of the 1960s serves to under-
line a key point. Quantitative studies of judging got underway in the
late 1950s and early 1960s to demonstrate that judges make political
decisions. Compare what judges said above with Pritchett's 1969 sum-
mary of the views animating the field:
271 Id.
272 Id. at 7 .
273 Id. at 4.
274 Schaefer, supra note 193, at 6.
275 Id. at 12.
276 Id. at 14.
277 Id. at 22.
278 See supra notes 199-277 and accompanying text.
276 See supra notes 199-277 and accompanying text.
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Political jurisprudence, then, asserts that judges are inevitably
participants in the process of public policy formation; that
they do in fact "make law"; that in making law they are neces-
sarily guided in part by their personal conceptions of justice
and public policy; that written law requires interpretation
which involves making choices; that the rule of stare decisis is
vulnerable because precedents are typically available to sup-
port either side in a controversy. 280
There are differences in tone and degree, but multiple judges openly
acknowledged the heart of what Pritchett set out above, decades before
he wrote it. 281 Political science debunkers arrived on the scene deter-
mined to strip away the false formalist pretensions of the judicial robe
without knowing that judges had long before discarded such preten-
sions.
Ironically, as the next Part will show, the results of their own studies
tend to be more consistent with the balance expressed by judges than
the skepticism expressed by political scientists.
III. WHAT STUDIES OF JUDGING HAVE FOUND
The lion's share of quantitative studies has been conducted on the
U.S. Supreme Court. Their findings can be broadly summarized in a
sentence: the ideological views of Supreme Court justices have a meas-
urable influence on their legal decisions. This finding does not show hi
all categories of cases, law still matters in various ways, and the degree
of correlation between attitudes (i.e., conservative, liberal) and deci-
sions for individual justices fall along a range, 282 but it cannot be de-
nied that the ideological views of justices have an impact. 283 As revealed
28° Pritchett, supra note 54, at 31.
281 See supra notes 199-277 and accompanying text.
282 For an excellent recent study showing the effect of legal factors, see Michael A. Bai-
ley & Forrest Maltzman, Does Legal Doctrine Matter? Unpacking Law and Policy Preferences on
the U.S. Supreme Court, 102 Am. Pot- Sm. REV. 369 (2008).
283 See EPSTEIN & KNIGHT, supra note 118, at xxii; SEGAL & SPAETH, supra note 69, at 1-
3. For the purposes of this argument, I am granting the value and basic point of the imd-
ings of studies on the Supreme Court, although it should be mentioned that substantial
issues remain with respect to how the ideological values of judges are identified, and how
the cases are coded and pegged in political terms. See FRANK B. CROSS, DECISION MAKING
IN nth U.S. COURT OF APPEALS 20 (2007); Gregory C. Sisk, The Quantitative Moment and the
Qualitative Opportunity: Legal Studies of Judicial Decision Making, 93 CORNELL L. REV. 873,
884-85. (2008); Gregory C. Sisk & Michael Heise, Judges and Ideology: Public and Academic
Debates About Statistical Measures, 99 Nw. U. L. REV. 734,779-93 (2005). An excellent critical
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above, this has been openly recognized for a long time, and few in legal
circles deny it today. Judge Richard Posner's 2005 review of the Su-
preme Court was plainly entitled "A Political Court." 284 Quantitative
studies have made a major contribution by supplementing this aware-
ness with concrete, rigorously derived information about the voting
patterns of individual justices and the Supreme Court as an institution,
historically and today.
Nothing further will be said here about quantitative studies of
judging on the U.S. Supreme Court. It is a unique court from which
little can be gleaned about judging generally. The inordinate attention
it now receives, moreover, is out of proportion to its actual impact. 285
Although there is no question that the Supreme Court makes impor-
tant decisions, it must be seen in the broader context of judicial institu-
tions and judging more generally. In recent years the Supreme Court
has decided about seventy cases; federal appellate courts have resolved
about fifty thousand cases, 286 and federal trial courts have resolved over
three-hundred thousand cases. 287 Because fewer than 15 percent of
federal appellate decisions are appealed, and because the Supreme
Courts accepts fewer than 2 percent of those appeals, the bulk of policy
making through legal decisions on the federal level is done by the ap-
peals courts, not the Supreme Court. 288 Furthermore, it is misleading
to think of the Supreme Court as engaged in a final review or check on
the legal correctness of appellate decisions because its jurisdiction is
discretionary and the possibility of any given case being reviewed is re-
mote. 289 The Supreme Court is more aptly described as a freelance de-
cision making body that takes up legal questions or cases deemed com-
pelling (whether for legal, social, political, or economic significance, or
to resolve circuit splits). 2" ,
The following summaries do not purport to present a comprehen-
sive overview of quantitative studies—which are too numerous to cover
examination of these studies is Howard Gillman, What's Law Got to Do with It? judicial Bekaa-
ioralists Test the "Legal Model" of judicial Decision Making, supra note 147.
294 Richard A. Posner, .4 Political Court, 119 HARV. L. REV. 32 (2005).
299 For a powerful argument suggesting that the Supreme Court has less of an impact
than is typically thought, see Frederick Schatir, Foreword: The Court's Agenda—And the Na-
tion's, 120 HARV. L. REv. 4 (2006).
298 CROSS, supra note 283, at 2.
297 SEGAL ET AL., supra note 67, at 196. These numbers pale in comparison to the close
to 93 million cases filed in state courts in 2001. Id. at 171.
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in a few pages291 —but rather they attempt to give a representation of
their basic findings. The emphasis will be on recent studies of federal
appellate courts. Less will be said about federal trial courts and state
supreme courts, which, in some respects, are like the U.S. Supreme
Court, and, in other respects, like lower appellate courts. 292
A. Early Studies ofjudicial Role Orientation
In the mid-I960s, Kenneth Vines interviewed judges on four state
supreme courts, asking them how they view decision making. 295 He di-
vided their responses into three categories. Just over halffourteen in
all—saw themselves as strictly interpreting the law. Vines labeled these
judges "law interpreters." 294 The remaining group divided almost
evenly between judges who saw themselves as engaging in policy mak-
ing, called "law makers," 295 and judges who saw themselves as doing
both law interpretation and law making, while focused on achieving
just outcomes. The latter group were called "pragmatists." 296 Democ-
ratic appointees and Republican 'appointees were found in all catego-
ries, thus suggesting that judges with different political views can share
role orientations, and that judges with the same political views can
choose different role orientations. 297 When examining whether their
legal decisions (in non-unanimous cases only) showed any conservative
or liberal pattern, Vines found "virtually no differences among law in-
terpreters and law makers, and while pragmatists have a somewhat
more liberal position, the difference is not great." 298
A study by John Wold of a different collection of state supreme
court judges in the mid-1970s came up with a similar set of categories.
Twelve of the judges saw themselves as law interpreters, only three as
law makers, and seven identified a combination of both orientations. 299
291 See Daniel R. Pinello, Linking Part to Judicial Ideology in American Courts: A Meta-
analysis, 20 JusT. Sys. J. 219, 221 (1999).
292 See LAURA LANGER, JUDICLAI. REVIEW IN STATE SUPREME COURTS 6-7 (2002).
293 Kenneth N. Vines, The Judicial Role in the American States, in FRONTIERS OF JUDICIAL.
RESEARCH, supra note 54, at 461, 462.
294 Id. at 474-75.
293 Id. at 475.
290 Id. at 474-77. Vines studied the high courts in Louisiana, Pennsylvania, /s1assachu-
setts, and Newjersey. Id. at 462.
297 See id. at 478-82.
293 Vines, supra note 293, at 481.
299 John T. Wold, Political Orientations, Social Backgrounds, and Role Perceptions of State Su-
preme Court Judges, 27 W. Pot.. Q. 239, 241 (1974). Wold studied the high courts in Dela-
ware, Maryland, New York, and Virginia. See id. at 239.
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Conservatives fell heavily the law interpreter group. 30° Wold found two
competing conceptions: "a deferential, precedent-oriented view and an
innovative, policy-oriented view." 3° 1 Nevertheless, he emphasized:
The dissimilarities between the two views of course should not
be exaggerated. Regardless of his feelings about judicial crea-
tivity; no jurist advocated an unrestrained policy-making role
for his court. Even the lawmakers believed that sponsorship of
change in public policy was chiefly the prerogative of the leg-
islature, and only secondarily that of the judge .... [Mild
even some interpreters admitted the necessity of legislating in
the "interstices" of the law."2
All of the judges felt that they should follow the law, and all felt the leg-
islature had primary responsibility for law making, but the law makers
were more willing to step in and make law when necessary. 303 Wold did
not test for possible correlations between orientations, attitudes, and
decisions. 3"
At about the same time, J. Woodford Howard found a similar set of
understandings distributed among judges on three federal appellate
courts. 303 Translating his labels (interpreter, innovator, realist) to match
the other studies: there were nine interpreters, five law makers, and
twenty judges with a combination." 8 Unlike the two studies of state su-
preme courts, the combined-orientation group in Howard's study was
the largest. 307 But the differences among judges were not marked.
Avowed law interpreters, he found, recognized that there are lacunae
within statutes and cases that courts must sometimes fill in. 908 Howard
also found a "strong consensus" across all categories about the duty to
follow the law set forth by Congress and the Supreme Court. 309 The
correlations between political values and role orientation were mixed,
though many moderates fell in the realist category. 31°
3°° Id. at 242.
301 Id.
3°2 Id. at 246-47.
"3 Id. at 240.
3°1 See Wold, supra note 299.
3°3 See]. Woodford Howard, Role Perceptions and Behavior in Three U.S. Courts of Appeals,
391 Pot_ 916 (1977) (exploring the relationship between role perceptions and voting
behavior in three federal courts of appeals).
5°6 See id. at 919.
307 See id.
ma Sec id. at 920.
309 Id. at 918.
310 See Howard, supra note 305, at 924.
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Howard then studied five thousand votes in several categories of
cases, matching the political values of the judges with their decisions.
He found no statistically significant correlation between their values
and their legal decisions in the cases studied (with some difference
showing up in civil rights cases)." "The data may be too weak to prove
the absence of a relationship among political ideologies and voting be-
havior," Howard asserted, "but they are strong enough to cast doubt on
a common interpretation that circuit decisions are dominated by the
past political predispositions of the judges." 3 " He also found that the
different role orientations showed no strong correlations with deci-
sions. 313 Thus, neither personal preferences nor differences in role ori-
entations appeared to have significant impact on decisions. 3" Howard
speculated about three possible explanations: there was a strong shared
orientation among the judges to abide by stare decisis, the applicable law
was interpreted the same way in accordance with its evident meaning in
the majority of cases; and perhaps the judges shared policy views not-
withstanding their other political differences. 3"
Although early studies of judicial role orientation opened up
promising lines of inquiry, this area of judicial research did not develop
much further. Systematic research has not been done to test for the
impact role orientation might have on judicial decision making. Several
studies at the appellate and trial levels suggest that role orientations can
effectively dampen the influence of ideological preferences in deci-
sions. 3" But too few such studies have been conducted to draw any
firm conclusions.
These early studies suggest that judges share a common orienta-
tion of fidelity to law. Beyond this common core, however, judges splin-
ter in their views about the acceptability of rendering policy decisions.
Judges who emphasize that their job is to interpret the law understand
that they must sometimes make choices. Judges who emphasize that
they make law understand that they must follow the law when it is clear;
the differences are a matter of lean and emphasis. It is thus a mistake to
assume that judges all adopt the same template: agreement about a
sli Id. at 928.
312 Id. at 930.
313 Id. at 931-34.
314 See id. at 930-34.
315 See Howard, supra note 305, at 937-38.
316 See James L. Gibson, judges' Role Orientations, Attitudes, and Decisions: An Interactive
Model, 72 Am. POL. Set. REV. 911,922 (1978); John M. Scheb, Thomas D. Ungs & Allison L.
Hayes, Judicial Role Orientations, Attitudes, and Decision Making: A Research Note, 42 W. Pot_ Q.
427,434 (1989).
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core orientation to law, with variation beyond that, is normal among
judges.
B. &cent Studies of LowerFederal Courts
A 2003 study of federal appellate courts by David Klein shifted
from role orientation to ask judges what their goals are when deciding
cases. 317 The two inquires overlap closely but are not the same. Role
orientations—the perceived obligation of a judge—shape judicial goals,
but goals have a broader scope that draws in more general considera-
tions related to the circumstances of judging and law. Klein interviewed
two dozen judges from a number of federal circuits. His questions re-
volved around four basic goals: 1) producing good or just decisions; 2)
producing legally correct decisions; 3) producing coherent, uniform
law (within and across circuits); 4) and producing prompt decisions. 310
The judges were asked to rate the importance of each goal along a
spectrum, ranging from very important, important, moderately impor-
tant, not very important, to not important at all. Above all other alter-
natives, the judges identified producing legally correct decisions as a
core goal. Fifteen said it was very important. Seven said it was impor-
tant, and no one rated it anything less. 319 Perhaps surprisingly, produc-
ing prompt decisions earned the next strongest rating. Ten judges
rated this as very important, six rated it important, and six called it
moderately important (with none rating it below that). 320 Arriving at
just outcomes and maintaining uniform law were also identified by a
majority of the judges as worthy goals, but comparatively fewer rated
these as a very important goal."' Three judges felt that producing just
outcomes was not very important and another three said it was not im-
portant at all. 322
These results reinforce the point that judges exhibit core agree-
ment, with some variation. 323 They also provide a reminder that judges,
like many people in many jobs, hold several goals that can sometimes
conflict, and they can value highly what outsiders might assume to be
less significant. Issuing a prompt decision, which drew a stronger re-
sponse than doing justice, is motivated by concerns about carrying
317 KLEIN, supra note 133, at 7-9.
319 See id. at 14-18. 22.
319 Id. at 22 (utbulating the results).
339 Id.
321 Id.
322 KLEIN, supra note 133, at 22.
923 See id.
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their fair share of the weight relative to their colleagues, getting
through work loads, and exhibiting sensitivity to litigants. 324 Releasing
decisions promptly can be in tension with the other goals, which are (in
different ways) about getting things right (however long that might
take). 325
Klein then carefully structured the study to look at what judges do
in legally uncertain cases that involve issues with politically controversial
implications. He looked at antitrust, search and seizure, and environ-
mental law cases decided between 1984 and 1991. 326 To get at legally
uncertain situations, he further narrowed these cases to only those in
which new legal rules were declared. 327 Klein then systematically exam-
ined the resulting sixty-two cases, which announced eighty-one new le-
gal rules, against the deciding judges' respective backgrounds. 328
As expected, Klein found a statistically significant correlation be-
tween political preferences and the rules adopted: liberal judges pre-
ferred liberal rules, whereas conservative judges preferred conservative
rides. 329 His more intriguing finding was that their political prefer-
ences, although a substantial factor in these legally open cases, did not
alone explain their decisions. The perceived prestige or expertise of
judges who authored preexisting opinions was statistically related with
other courts following those decisions, suggesting that judges care
about getting the correct legal result. 33° The desire to maintain consis-
tency among legal interpretations also had statistical support. 331 "In
short, while this study reaffirms the view that policy preferences matter,
it also provides substantial evidence of the importance of legal
goals."332 The novelty of Klein's study is that, although it confirmed that
political influences matter in precisely the situations one would expect,
it also demonstrated that, even in these contexts, judges do not care
324 See id. at 25-26,
323 See id. at 26.
326 Id. at 40-41. These subjects were thought to have particular political salience. See id.
at 40. Klein also included two antitrust cases from 1983 because he found fewer new rules
in antitrust than in other fields. Id. at 40 n.l.
327 KLEIN, supra note 133, at 40-41.
sn Id. at 46.
329 Id. at 81-85.
sw Sce id. at 65-69,75.
311 Sec id. at 84-85. Klein notes that, although his study does find a significant correla-
tion between prior decisions reached by other circuits and decisions by circuits ruling on a
legal problem for the first time, this correlation could be caused by a number of different
explanations. See id.
332 KLEIN, supra note 133, at 141.
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only about politics, but continue to be moved by legal considera-
tions. 333
Another recent study of federal appellate courts looked at courts as
collegial instittitions. 334 Judges have often emphasized that collegiality
matters,535 both in connection with fellow judges sitting on the same
panel, as well as with respect to lower courts. The authors, Virginia Het-
tinger, Stephanie Lindquist, and Wendy Martinek, attempted to discern
the factors that produce dissenting or concurring opinions and rever-
sals, which they characterized as disruptions of collegiality among
judges. 336 They examined a comprehensive database of published ap-
pellate opinions from 1960 to 1996, finding dissents in 9.5 percent of
the cases, and concurrences in 5.5 percent of the cases. 337 As these
numbers reflect, federal appellate judges agree on their legal decisions
an overwhelming proportion of the time, regardless of differences in
political siews. 338
The attitudinal model suggests that legal disagreements are ideo-
logically driven. 339 Presumably, therefore, dissents and concurrences
should be more likely when a panel is composed of judges with differ-
ent political preferences. And that is what the authors found. 30 They
also found, however, that the rate of concurrences and dissents were
statistically related to other factors as well, including the perceived sig-
nificance of the case, the presence of legal ambiguity, and prevailing
norms within the circuit about writing separate opinions, in addition to
other factors."' The presence of an amicus brief (reflecting salience)
and circuit norms about writing separate opinions (whether this is dis-
favored) had a stronger effect than ideology. 342 In another aspect of the
study; they found no evidence that circuit courts strategically shape
their rules in anticipation of Supreme Court review, throwing doubt on
3" See id. at 141-42.
314 See 1-1 FlTIN G ER ET AL., supra note 11, at 1-4.
335 See generally Harry T. Edwards, The Effects of Collegiality on Judicial Decision ,Making,
151 U. PA. L. REV. 1639 (2002) (former Chief Judge of the U.S. Court of Appeals for the
D.C. Circuit arguing that collegiality matters); Collins J. Seitz, Collegiality and the Court of
Appeals, 75 .1mm/omit' 26 (1991) (former Chief Judge on the U.S. Court of Appeals for
the Third Circuit arguing that collegiality matters).
3" See HY.TrINGE.R Kr AL., supra note 11, at 2-4.
337 Id. at 47.
sae
	 id.
339 See Czarnezki & Ford, supra note 95, at 848.
33° H El—Ills:6VA El' AL., supra note 11, at 63-64.
341 Id. at 64. Chief judges, freshman judges, and district court judges sitting on a panel
by designation are all less likely to dissent but not less likely to concur. Id.
343 Id. at 67.
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the soundness of the strategic model as an explanation of federal air .
pellate court judging. 343
The most surprising finding came in connection with reversals of
lower courts. About 30 percent of the cases they examined between
1960 and 1996 involved reversals (although the rates of reversal dif-
fered among circuits and over time). 344 The attitudinal model suggests
that panels controlled by judges with one set of political preferences
will be more likely to overturn trial judges with the opposite political
preferences. 345 Contrary to their expectations, however, the authors
found no statistical relation between ideological differences and the
rate of reversa1. 346 The presence of amicus curiae, ambiguity of legal
issues, and other factors were related to the likelihood of reversal, but
"panel decisions to reverse are not shaped by raw ideological disagree-
ment with the lower court." 347
A 2007 book by Frank Cross examined federal appellate court•deci-
sion making in a database containing more than eighteen thousand,
cases decided from 1925 to 1992. 348 He conducted quantitative analyses
from just about every angle that judicial politics scholars have applied to
the study of courts. This exhaustive study is too detailed to relate, so its
major conclusions will be summarily set forth. Although Cross found a
statistically significant association between ideology and decisions, which
differed with subject matter and over time, "the measured effect size for
343 See id. at 86. Klein's study also raised doubts about the applicability of the strategic
model. KLEIN, supra note 133, at 127.
344 HETTINGER, LarngutsT & MAR'rINEK, supra note 11, at 97.
ss Id. at 91.
s6 Id. at 98-99,117-19.
347 Id. at 105. This comprehensive 2006 study covered 994 judges from all the federal
circuits in cases spanning thirty-seven years, looking at separate opinions and reversals
(over seventeen thousand positions). These are the situations with the greatest legal dis-
agreement. Yet their results confounded several central assumptions current within the
judicial politics field. They found no evidence of strategic reasoning. They found that ide-
ology was a factor in the writing of separate opinions, but also that other factors showed a
greater relation. Most strikingly, they found no relation between ideology and rates of re-
versal. One of the authors of this study also produced a recent study showing some correla-
tion between ideology and the rate of reversal. The authors here suggest that this different
finding is explained by the fact that the other study was limited only to civil rights cases,
which perhaps have a greater ideological charge. Id. at 118. For the other study, see Susan
B. Haire, Stephanie A. Lindquist & Donald R. Songer, Appellate Court Supervision in the Fed-
eral Judiciary: A Hierarchical Perspective, 37 LAW & Soc. REv. 143 (2003). A much less elabo-
rate 1993 study of the D.C. Circuit, widely thought at the time to be a highly political
court, also found that rates of reversal did not link up with ideology. See Eva M. Rodriguez,
Report Card for Federal Trial Bench, LEGAL. TIMES, Oct. 18,1993, at 1.
348 CROSS, supra note 283, at 3.
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ideology is always a fairly small one." 349 To test the legal model, Cross
examined procedural rules and found that decisions varied systemati-
cally in accordance with the required burden, demonstrating that legal
rules "matter greatly in determining outcomes." 350 Cross found compel-
ling evidence that appellate courts follow precedent set by the Supreme
Court. 35 ' He tested a variety of personal background factors—prior em-
ployment, religion, race, gender, wealth—and concluded that "back-
ground variables have very little effect."332 Cross found no statistical
support for the "strategic model" of decision making. 353 He also found
little evidence that the identity of litigants (government parties, busi-
nesses, individuals) drove judicial decision making. 354 The ideological
composition of panels did have measurable effects on decisions, with
split panels producing less ideological decisions. 333
The dominant finding that runs through the book, Cross con-
cluded, "is the importance of law in determining judicial outcomes." 3"
"It [was] also noteworthy how very limited the explanatory power of
the non-legal variables was." 357 The influence of ideology shows up
349 Id. at 38.
355 Id. at 67.
351 Id. at 103-08.
352 id. at 92.
353 CROSS, supra note 283, at 122. Cross found a statistically significant negative correla-
tion between circuit court decisions and the ideological preferences of Supreme Court as
the tune of the decision, but a positive correlation between circuit court decisions and the
ideological preferences of Supreme Court in the five years preceding the decision. Id. at
104. These findings suggest that circuit court judges do not anticipatorily repudiate old
precedents but instead aggressively follow old precedents that are presumptively unattrac-
tive to the current Supreme Court." See id. The traditional strategic model would have
predicted the opposite results—that lower courts factor the preferences of higher courts
into their decisions to avoid reversal. See id. Cross's study also found that the preferences of
full circuits and the legislature did not have a substantial effect on circuit court decision
making. See id. at 109-11,115-18.
354 Id. at 147. Cross first compared the success rates of different litigants, and finding
that the federal government, as an appellant, tended to win snore often than other appel-
lants, tested the strategic theory that because the federal government has a continued
interest in criminal case law, it would be more likely to appeal adverse rulings to ideologi-
cally conservative courts, where it would be more likely to succeed and create desired
precedent. See id. at 136-40. Cross found, however, that the government pressed appeals
before more liberal panels, refuting the traditional strategic theory that litigants act to
create favorable case law by appealing decisions before panels that are ideologically more
friendly. See id. at 140. Cross also looked at the effect of federal litigants in labor decisions
and of litigants on opinion length, and concluded that litigants do not appear to play a
major role in driving judicial decisions." Id. at 147.
355 Id. at 177 (studying the effects of the ideological makeup of panels on decisions).
355 Id. at 228.
357 Id. at 229.
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across the range of areas studied, but "the effect was small. " 358 Ideology,
gender, wealth, the identity of the litigants, the composition of appel-
late panels, and other factors were found to have statistically significant
correlations with decisions in certain categories of cases, but the impact
was not substantial in any particular instance or collectively, and all
were negligible in comparison to laW. 359
• Cross's core findings about the relative insignificance of ideology
and the substantial significance of legal factors in determining judicial
decisions is consistent with a growing body of quantitative studies of
lower federal courts. 350 A recent study of non-unanimous decisions
made by the U.S. Court of Appeals for the Seventh Circuit from 1997
through 2003—precisely the subset of cases in which ideology is ex-
pected to show—found no statistically significant connection between
ideology and dissenting behavior: "The data suggest that ideological dif-
ferences do not affect judicial disagreement.” 361 Studies have also found
that circuit courts adhere to precedent established by the Supreme
Court. 362
An ingenious recent study designed to tease out the impact of ide-
ology was conducted by Donald R. Songer, Martha Humphries Ginn,
and Tammy A. Sarver, examining federal appellate decisions in tort
cases based upon diversity jurisdiction. 363 In diversity jurisdiction cases,
state tort law is applied by federal courts. 364 This subset of cases pro-
vides a natural experiment because the judges are virtually' free from
any risk of reversal from the Supreme Court or Congress. 365 Thus, the
judges have unchecked reign to reach decisions based upon their pol-
icy preferences, which the attitudinal and strategic models suggest they
would eagerly do. The authors, however, found very small differences
in the decisions of conservative, moderate, and liberal judges. 366 They
also found that ruling patterns (for or against plaintiffs and defen-
359 CROSS, supra note 283, at 229.
359 See id. at 229-30.
360 See id.; see also infra notes 361-398 and accompanying text.
36 ' Czarnezki & Ford, supra note 95, at 883.
362 See, e.g., Donald R. Sanger & Reginald S. Sheehan, Supreme Court Impact an Compli-
ance and Outcomes: Miranda and New York Times in the United States Court of Appeals, 43 W.
Pot.. Q. 297, 313 (1990) (finding "near universal" compliance among circuit courts with
the Miranda and New York Times decisions).
363 See Donald R. Sanger, Martha Humphries Ginn & Tammy A. Sarver, Do Judges Follow
the Law When There Is No Fear of Reversal!, 24 jusT. Svs. J. 137 (2003).
364 See id. at 139.
365 See id. at 142. The Supreme Court did not review the determinations of state law in
any of the 697 cases covered in the 28-year period examined in the study. See id.
366 Id. at 148-51.
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dams) shifted in conformity with differences in state law, which indi-
cates that judges, whatever their policy preferences, ruled in conformity
with prevailing state legal regimes. 567 The authors then compared
unanimous cases with non-unanimous cases, speculating that the latter
would be more open to ideological bias. In the former cases, ideology
was not statistically significant (though legal variables were), whereas in
the latter it was, a finding that suggests that political views come into
play in hard cases with open legal questions. 368 This finding holds, it
must be remembered, within a total context that shows only very small
differences among judges with different political positions. 56g Thus, this
study found that even judges free from concern about reversal by a
higher court did not rule in an ideological fashion in a substantial pro-
portion of cases. 570
Studies of federal appellate courts are becoming more plentiful,
facilitated by the creation of a large database of coded opinions. There
are fewer studies of the decisions of federal trial courts, however, mak-
ing it harder to draw broad conclusions. What studies of trial courts
have found is generally consistent with studies of circuit courts: ideol-
ogy matters,. but in a relatively small proportion of cases clustered in a
few specific subject matters. 571
An exhaustive study by C.K. Rowland and Ronald Carp of almost
twenty-eight thousand federal court opinions from 1933 through 1977
in certain categories of cases (civil rights, criminal justice, labor, eco-
nomic regulation, etc.) found that the decisions of Democratic ap-
pointees were about 7 percent more liberal than those of Republican
appointees. 572 They also found that this number varied over time (rang-
ing from 1 percent to 11 percent), and that decisions varied based on
the judges' location in either the northern or southern regions of the
country. 575 The authors concluded that most trial court decisions are
determined by controlling precedents and the evidence, with other fac-
tors coming into play when the law is open or ambiguous and the evi-
dence evenly divided. 374 A follow-up study by Rowland and Carp focus-
ing on cases between 1969 and 1986 found an increase in partisan
367 See id. at 150-51.
388 See Songer et al., supra note 363, at 151-54.
362 See id. at 138-39.
3" See id, at 155.
"I See infra notes 372-391 and accompanying text.
372 ROBERT A. CARP & C.K. ROWLAND, POLICYMAKING AND POLITICS IN TIIE FEDERAL
DISTRICT COURTS 14 (1983).
373 Id. at 166-68.
374 Id. at 165.
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polarization, with the difference in decisions between DemOcratic and
Republican appointees increasing to 12 percent." The differences on
specific issues can rise to shocking levels. Judges appointed by President
Carter, a Democrat, upheld minority claims in race discrimination cases
78 percent of the time, whereas Reagan appointees did so in only 18
percent of cases." This extreme difference was almost double the next
largest disparity, 377 Other than this, the differences overall, although
notable, were not large."
Based upon their Findings, Rowland and Carp argued that the "at-
titudinal model" should be abandoned in favor of a theory of cogni-
tion." What explains the differences in judgment is not that judges
are striving to achieve their political preferences. The authors postulate
that, on the whole, judges render their decisions in a good faith effort
to rule objectively in accordance with the law. 3813 Judgments must be
made with respect to ambiguous legal and factual issues, and judges
approach these issues within cognitive frames that shape how the
judgments are made."' When rendering judgments 'about the facts
(when assessing the probabilities about which side is correct in factual
disputes), they suggested, the differences in cognitive frames account
for the differences in decisions, whereas the shared orientation to law
accounts for the substantial overlap in decisions notwithstanding ideo-
logical differences. 382
Studies have found that district courts duly comply with precedents
established by the Supreme Court, even when the outcome is contrary
to their policy preferences. 383 A study of over two thousand cases found
almost no evidence that the political backgrounds of judges influenced
outcomes, concluding that 'Tin the mass of cases that are filed, even
civil rights and prisoner cases, the law—not the judge—dominates the
373 C.K. ROWLAND & ROBERT A. CARP, POLITICS AND JUDGMENT IN FEDERAL DISTRICT
COURTS 31 (1996).
37° Id. at 49 tbi.2-10.
377 Id. at 49.
375 See id. at 56.
378 See id. at 150-51.
380 ROWLAND & CARP, supra note 375, at 159.
581 Id. at 169.
382 Id. at 152-73.
353 See, e.g., Charles A. Johnson, Law, Politics, and Judicial Decision Making; Lower Federal
Court Uses of Supreme Court Decisions, 21 LAW & SOC'Y REV. 325 (1987) (study demonstrating
that the variation in tower federal court responses to Supreme Court decisions is better
explained by the legal model than a political model).
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outcomes."584 A recent study by Joseph L. Smith of federal district court
decisions in the D.C. Circuit involving civil rights claims—selected for
study because this subset of cases is thought likely to invoke the policy
preferences of judges385—found a limited ideological influence at trial
and on appeal. 3  Reagan district court appointees were more likely
than Clinton appointees to favor defendants, showing a "noticeable, but
not overwhelming, partisan tilt"; 387 there were only minor differences
("no noticeable bias") in the decision patterns of Republican and De-
mocratic dominated panels on appea1. 388 Smith also found that district
judges shifted their decision behavior subsequent to reversals of their
decisions to conform to the direction set by the appellate court, 389
which suggests that they were abiding by the dictates of their immediate
superiors. 398
The evidence derived from quantitative studies of federal circuit
and district court decision making is beginning to accumulate along
the same lines. "The growing body of empirical research on the lower
federal courts ... reveals that ideology explains only a relatively modest
part of judicial behavior and emerges on the margins in controversial
and ideologically contested cases?"'
The picture presented by these studies is not consistent across the
board. A few studies have found a degree of ideological influence that
is more than modesL 592 More dramatic differences tend to show up in
areas in which judges have greater discretion and the issues have strong
ideological or personal overtones. For example, although a number of
studies have found little or no gender effects on judging, a recent study
of employment discrimination cases found that the likelihood of find-
ing discrimination decreases by 10 percent for male judges compared
to female judges. 593 A recent study of cases involving the voting rights
384 Orley Ashenfelter, Theodore Eisenberg & Stewart J. Schwab, Politics and the judici-
ary: The Influence of Judi cial Background on Case Outcomes, 24 J. LEGAL STUD. 257, 281 (1995).
985 See Joseph L. Smith, Patterns and Consequences of Judicial Reversals: Theoretical Consid-
erations and Data from a District Court, 27 ins•''. Svs. J. 29, 34 (2006).
386 See id. at 36, 38.
567 Id. at 38.
388
 Id. at 37.
389 Id. at 29, 39-43.
39° Smith, supra note 385, at 28-29, 39-43.
391 Sisk & Heise, supra note 283, at 746; see also Pauline T. Kim, Lower Court Discretion, 82
N.Y.U. L. REV. 383, 396 (2007).
'92 See, e.g., Richard L. Revesz, Environmental Regulation, Ideology, and the D.C. Circuit, 83
VA. L. REv. 1717, 1766-69 (1977).
393 See Christina L. Boyd, Lee Epstein & Andrew D. Marin, Untangling the Causal Ef-
fects of Sex on Judging 3 (n.d.) (unpublished manuscript), available at http://ssrn.com/
2009]	 The Distorting Slant in Quantitative Studies ofJudging 	 737
act—which tends to evoke ideological divisions—found that Democ-
ratic appointees voted for liability 44 percent of the time compared to
22 percent for Republican appointees." 4 Nevertheless, it remains un-
usual to find significant differences in legal decisions owing to ideo-
logical differences.
Studies of lower courts are not numerous, and significant meth-
odological issues have yet to be worked out, so the results reported
above must be taken as tentative."5 For example, a decades-old study
has often been cited for showing political influences in judicial review
of administrative agency decisions, 996 but a more recent study came to a
contrary finding, concluding that political backgrounds did not match
decision patterns. 397 It is not clear which study is more reliable or
whether they can be reconciled. 998
Two pivotal aspects of existing studies remain especially problem-
atic. 399 The proposition that the judges are pursuing their policy pref-
erences in their legal decisions cannot be tested unless one knows what
those preferences are, and knows whether particular legal decisions
advance them. 460 But neither of these is easy to determine_ because
judges do not announce their policy preferences, and legal decisions
revolve around legal issues without an announced or unequivocal po-
litical thrust. Political scientists have relied upon proxies to answer both
questions. The standard way to identify the ideology of the judge is to
use the political party of the appointing president—sometimes sup-
plemented by factoring in the party that controls the Senate or the
party of the home-state senators, or by party affiliation of the judge,
abstract= 1001748; sec also Donald It Songer, Sue Davis & Susan Haire, A Reappraisal of
Diversification in the Federal Courts: Gender Effects in the Courts of Appeals, 56 J. POLITICS 425,
436 (1994) (finding no gender effects in obscenity and search and seizure cases, but find-
ing such effects in employment discrimination cases).
394 See Adam B. Cox & Thomas J. Miles, fudging the Voting Rights Act, 108 COLUM. L. REv.
1, 24 (2008). The authors also found that African American judges voted for liability at
about twice the rate of white judges, but the sample of judges and cases was small. Id. at 30.
395 Baum suggests the same in BAUM, supra note 105, at 8-11.
399 See Revesz, supra note 392, at 1766-67.
397 See William S. Jordon, Judges, Ideology, and Policy in the Administrative State: Lessons
from a Decade of Hard Look Remands of EPA Rules, 53 ADMIN. L REv, 45, 98-99 & n.110
(2001).
sge See id.; Revesz, supra note 392, at 1766-67.
• 399 See generally Harry T. Edwards & Michael A. Livermore, Pitfalls of Empirical Studies
That Attempt to Understand the Factors Affecting Appellate Decisionmaking, 58 DUKE U. (forth-
coming 2009) (providing a critical exploration of these issues).
4° See generally Joshua B. Fischman & David S. Law, What Is Judicial Ideology, and How
Should We Measure It?, 29 WAsn. U. J.L. POL'Y (forthcoming 2009), available at http://ssrn.
com/abstract=1121228 (providing an excellent elaboration of both problems).
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previous employment, or other factors 401 -on the assumption that a
conservative president will appoint a conservative judge, and vice
versa. 402 There are obvious objections to this, including that judicial
appointments are not driven always or purely by ideology, there are dif-
ferent streams within the "conservative" and "liberal" political positions,
people hold various combinations of positions, they assign different
significances to different issues, and they have different degrees of con-
viction with respect to issues. 403
As for the second issue, the standard way to code the political ori-
entation of judicial votes is to identify the main issue at stake, and to
look at the alignment of the litigants in connection with that issue; for
example, decisions in favor of environmental groups, criminal defen-
dants, civil rights claimants, and labor unions are typically deemed "lib-
eral," whereas the opposite decisions are deemed "conservative," with-
out any consideration of the applicable law. 4" There are clear
problems with this approach, including that cases frequently involve
multiple issues (so coding a case involves contestable judgments), and
the way a legal issue is framed in a given case can be inconsistent with
the assumed liberal/conservative alignments. 405 How one measures a
judge's ideology and how one identifies the ideological orientation of a
decision directly affect the results of the study, as researchers have
found: "Our comparisons establish that efforts to estimate the impact
of ideology on judicial behavior can yield significantly different results
depending upon how one chooses to measure ideology. "406
Owing to these problems, it is prudent to be cautious about mak-
ing too much of the findings of current studies. They provide useful
information, however, and have presented•a consistent overall picture.
After systematically targeting situations of legal disagreement and po-
401 See, e.g., Ashenfelter et al., supra note 384, at 273-74.
4 °2 See id. For the latest elaboration of this point, see Lee Epstein et al., The Judicial
Common Space, 23 J.L. ECON. & ORG. 303, 306-09 (2007).
4" See Edwards & Livermore, supra note 399 (manuscript at 36-39) (elaborating on
several of these objections).
4" See Anna Harvey, What Makes a judgment "Liberal'? Coding Bias in the United States
Supreme Court Judicial Database 3 (June 15, 2008) (unpublished manuscript), available at
http://ssrn.com/abstract=1120970.
405 In a recent study, William Landes and Richard Posner recoded a class of cases in
the federal appellate court database. See William M. Landes & Richard A. Posner, Rational
Judicial Behavior: A Statistical Study 3 (Unit of Chi., John M. Olin Law & Economics Work-
ing Paper No. 404, 2008), available at http://ssrn.com/abstract=1126403 . Anna Harvey
argues that there is a systematic bias in the Supreme Court database produced by determi-
nation of the primary issue of the case. See Harvey, supra note 404, at 27-28.
4°6 Fischman & Law, supra note 400 (manuscript at 4).
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litically salient issues, researchers have found that politics show a rela-
tively limited influence on judging below the Supreme Court. In the
early 1990s, quantitative studies already suggested that "ideological val-
ues play a less prominent role in the lower federal courts"; recent stud-
ies have strengthened this finding. 4°7
Quantitative studies arguably were not necessary to demonstrate
this, given that federal appellate courts have long issued unanimous
opinions about 85 percent of the time. 408 Judicial politics scholars are
quick, and correct, to point out that this high number does not neces-
sarily represent agreement on the legal issues, as judges may, out of col-
legiality or for some other reason, forego a dissent even when they dis-
agree.'" Judge Jon Newman of the U.S. Court of Appeals for the
Second Circuit acknowledged twenty years ago that "the percentage of
dissenting opinions is not necessarily a true reflection of all the occa-
sions on which one member of a panel disagrees with the panel deci-
sion," but he added that this would "not significantly increase" the
number of explicit dissents. 41 °
C. Balanced Realism ofJudges in Light of Quantitative Studies
A recent critic objected that judicial politics scholars have consis-
tently focused on situations that they expect will show that judging is
political. 411 But the more compelling point is that in spite of this slant,
judicial politics scholars have found far less political influence than ex-
pected.'"
As conveyed in the preceding Part, judges have, for many decades,
acknowledged that there are open legal questions with no clear answer,
that judgments and choices must be made, and that personal biases or
political preference sometimes come into play in judicial decisions."'"
Highly respected contemporary judges have openly and repeatedly
made these same points. Judge Newman, for example, wrote that "I am
not so naive as to deny that some judges in some cases permit personal
predilections to determine the result. The equities sometimes matter,
407 Songer & Haire, supra note 154, at 964.
498 See HETTINGER ET AL., supra note 11, at 47.
409 See l'OSNER, supra note 3, at 51; Patricia M. Wald, Thoughts on Decisionmaking, 87 W.
VA. L. REV. 1, 10-11 (1984).
410 Jon 0. Newman, Between Legal Realism and Neutral Principles: The Legitimacy of Institu-
tional Values, 72 CAL. L. REV. 200, 209 n.8 (1984).
411 Friedman, supra note 9, at 271.
412 See supra notes 317-410 and accompanying text.
413 See supra notes 199-281 and accompanying text.
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the rule of law is sometimes bent." 414 Judge Alex Kozinski of the Ninth
Circuit, a self-proclaimed legalist, declared that 'judges do in fact have
considerable discretion in certain of their decisions"; 415 that with legal
principles "there is frequently some room for the exercise of personal
judgment"; 416 that "[p]recedent ... frequently leaves room for judg-
men t"; 417 that "Me all view reality from our own peculiar perspective,
we all have biases, interests, leanings, instincts"; 418 and that "lilt is very
easy to take sides in a case and subtly shade the decision-making proc-
ess in favor of the party you favor." 419 Judge Edwards stated that a judi-
cial panel comprised of judges with a shared ideological orientation
"might use the occasion to tilt their opinion pursuant to their partisan
preferences." 420 Edwards also acknowledged that in very hard cases
with no clear right legal answer "it may be true that a judge's views are
influenced by his or her political or ideological beliefs. "421
In response to recent quantitative studies, former Chief Judge of
the D.C. Circuit, Patricia Wald, sardonically offered "something of a ho-
kum reaction to the notion that judges' personal philosophies enter
into their decisionmaking when statute or precedent does not point
their discretion in one direction or constrain it in another .... In such
cases personal philosophy may well play a significant role in judg-
ing. "422 "But how could it be otherwise?" asked Judge Wald. 425 "[T]he
judge's political orientation will affect decisionmaking. "424 She ac-
knowledged that sometimes conflicting lines of precedent exist, allow-
414 Newman, supra note 410, at 204.
419
	
KoZi/lSki, What I Ate for Breakfast and Other Mysteries ofludicial Decision Making, 26
Lov. L.A. L. Rev. 993, 994 (1992). Although Judge Kozinski takes a hard line on strictly fol-
lowing the law when it is clear, he admits that, on occasion, his personal views have influ-
enced his decisions. See Emily Bazelon, The Big Kozinski, LEGAL Arr., Jan.—Feb. 2004, at 22, 28,
available at hup://www.leg-alaffairs.org/issues/January-February-2004/feature_ha2elon jan
feb04.msp.
416 gozinski, supra note 415, at 996.
417
 Id. at 997.
418 Id.
419 Id.
420 Edwards, supra note 335, at 1648.
421 Harry T. Edwards, The Judicial Function and the Elusive Goal of Principled Decisionmak-
ing, 1991 NV's, L. Rev. 837, 854.
422 Patricia Wald, A Response to Tiller and Cross, 99 CoLum. L. REV. 235, 236 (1999) (em-
phasis added).
423 Id. at 250.
424 Patricia M. Wald, Some Thoughts on Judging as Gleaned from One Hundred Years of the
Harvard Law Review and Other Great Books, 100 HARV. L. Rev. 887, 895 (1987).
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ing judges to "follow those precedents which they like best." 425 She also
admitted that judges can ignore or distinguish away precedents that
they do not like when the precedents are not precisely on point. 426 "I
would be naive to suggest that all judges reason alike," she wrote. 427
How could they, given their different backgrounds, experi-
ences, perceptions, and former involvements, all of which are
part of the intellectual capital they bring to the bench. The
cumulative knowledge, experience, and internal bents that
are in us are bound to influence our notions of how a case
should be decided. 428
Although judges candidly acknowledge these aspects of judging,
they nonetheless uniformly insist that "the ordinary business of judges
is to apply the law as they understand it, to reach results with which they
do not necessarily agree." 4" In Judge Newman's view, judges
do this every day. Distasteful statutes are declared constitu-
tional and applied according to the legislators' evident intent;
unwise decisions of administrative agencies are enforced; trial
court rulings within the trial judge's discretion are upheld
even though the reviewing judges would surely have ruled to
the contrary; precedents of the local jurisdiction are followed
that would be rejected as an initial proposition, 4"
Judge Kozinski insisted that, notwithstanding the ample room for dis-
cretion and judgment, judges are "subject to very significant con-
straints," and can try to become aware of and attempt to counter the
influence of their biases."'
Judges routinely admit the presence of ideological influence on
decisions, but they also insist that it comes into play in a relatively small
proportion of cases. In a consistent string from Benjamin Cardozo to
the present, appellate judges have estimated that around 90 percent of
the cases have clear legal answers, and judges rule accordingly regard-
12S Patrica M. Wald, Changing Course: The Use of Precedent in the District of Columbia Cirruit,
34 CLEV. Sr. L. Rev. 477, 481 (1986).
426 Id. at 490.
427 Wald, supra note 409, at 12.
128 Id.
4" Newman, supra note 410, at 204.
41° Id.
431 Kozinski, supra note 415. at 994, 997.
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less of their political predispositions. 432 Judge Wald estimated that diffi-
cult judgments must be made in about 15 percent of the cases. 433 Judge
Edwards similarly estimated that about 5-15 percent of appellate cases
are very hard, with equally strong competing legal arguments: 134 "Dis-
position of this small number of cases, then, requires judges to exercise
a measure of discretion, drawing to some degree on their own social
and moral beliefs."435 Even Judge Richard Posner, who revels in em-
phasizing the presence of legally uncertain cases (and who agrees that
the percent of unanimous cases is not a measure of legal certainty be-
cause judges sometimes forego dissents even when they disagreoss),
nonetheless maintains that "[nio responsible student of the judicial
system supposes that 'politics' ... or personal idiosyncrasy drives most
decisions ...."437 Tvflost cases are routine .... The routine case is
dispatched with least fuss by legalist methods." 438
So, the results of quantitative studies are consistent with what
judges have been saying all along. If recent trends within the field to-
ward greater (even if begrudging) appreciation of legal factors bear
out, the progress of the judicial politics field over the past half century
will amount to a slow, twisted path to recover from the distorting slant
built into the field.
D. Emphasis on the Wrong Question: Whether? Or How Much?
A potentially misleading concept within statistical analysis has sub-
tly conjoined with the false story about the formalists to exacerbate the
potential for mischief in the field. Quantitative studies of judging are
measured by whether the results meet the standard of "statistical sig-
nificance."439 This technical term relates to the confidence one may
have in the reliability of the correlation identified, providing assurance
that the finding is not likely the product of random sampling. 440 But
this measure says absolutely nothing about magnitude or relevance,
452 See BENJAMIN Ckanozo, Tut: GRownt or THE LAW 60 (1924) (stating that the out-
come of nine-tenths or more of the cases to come before courts is predetermined by clear
law).
49!
	 supra note 422, at 236 n.6.
454 Edwards, supra note 421, at 857.
466 Id.
4" POSNER, supra note 3, at 51.
457 Id. at 8.
438 Id. at 46.
4!9
	 CROSS, supra note 283, at 4 (describing statistical significance and what it means
in the context of judicial politics studies).
440 ice
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nothing at all about the practical or real world significance of the find-
ing. 441 The test of "statistical significance," as economists Stephen Ziliak
and Deirdre McCloskey have emphasized, "does not ask how much. It
asks whether." 442 A finding can meet the "statistically significant"
threshold—no greater than a 1 in 20 chance that the relation found is
coincidenta1443—even if the size or impact of the Finding is miniscule.
Scholars who utilize statistical analysis, including judicial politics schol-
ars, are well aware that "statistical significance" says nothing about ac-
tual or substantive significance. 444 As Zilaik and McCloskey document
with high profile examples across a range of fields, however, mistaking
the former for the latter is an easy, tempting, and widely committed
error in the interpretation of statistical analysis. 445
A circumstance unique to the judicial politics field facilitates this
error. From the outset, the core mission of quantitative studies was to
refute the (supposed) "formalist" claim that judging is purely a matter of
mechanical deduction. 446 When framed in this way, the crucial point of
dispute is whether politics matters, not how much. 447 An affirmative show-
ing of any statistically significant correlation between political views and
legal decisions, however small, Counts against the formalists. Even if the
effect is tiny, judicial politics scholars can triumphantly say to the for-
malist: "See, you are wrong. Contrary to your complete denial, the po-
litical views of judges influence their decisions." And that is what judi-
441 See STEPHEN T. ZILIAK & DEIRDER N. MCCLOSKEY, THE CULT OF STATISTICAL SIG-
NIFICANCE 5 (2008).
442 id.
445 See CROSS, supra note 283, at 4; ZILIAK & MCCLOSKEY, supra note 441, at 45-46. The
identification of the 1 in 20 figure as the threshold is arbitrary, initially proposed by a lead-
ing theorist as a "convenient" marking point for confidence in the result, which then be-
came entrenched in statistical analysis. See id. at 45-47.
444 See, e.g., CROSS, supra note 283, at 229 (stressing that although his studies did find
that some factors, such as ideology, had a statistically significant association with decisions,
none of these variables "explained more than a small fraction of the variance" in court
decisions).
445 See ZILIAK & MCCLOSKEY, supra note 441, at 74-88 (examining studies in the Ameri-
can Economic Review during the 1980s and 1990s, finding that the majority of studies failed
to distinguish between statistical significance and significance for policy purposes).
40 See supra notes 29-87 and accompanying text.
447 As Ziliak and McCloskey point out, the question of whether is rarely at issue in scien-
tific inquires. ZILIAR Sc MCCLOSKEY, supra note 441, at 50-53. This is one of those rare
situations, but only because judicial politics scholars bought into the false story that for-
malists believe that judging is purely mechanical. When this false story is exposed,
"whether" immediately becomes a non-issue, as is almost always the case. See supra notes
199-281 and accompanying text.
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cial politics scholars declare, again and again. 448 Under the sway of the
false story about the formalists, "statistical significance" is tantamount
to real significance because any finding that meets this threshold re-
futes the formalist target. 449
This has fundamental implications for how quantitative studies
have been constructed and interpreted. If the question is whether politi-
cal preferences influence judicial decision making, it is sensible to con-
centrate on legally uncertain cases (non-unanimous decisions) that im-
plicate politically salient issues because that is where one is most likely
to find supportive evidence. 45° As Hettinger, Lindquist, and Martinek
describe, political scientists use this chain of reasoning to justify the de-
sign of their studies:
The empirical dynamics of judicial decision making also re-
veal that judges do far more than simply mechanically apply
law to resolve disputes. In particular, dissensus among judges,
whether among members of an appellate panel or between
judges at different levels in a judicial hierarchy, often reflects
conflict over the values inherent in different policy alterna-
tives and indicates that judges are not always "bound" by exist-
ing precedent or other legal rules in determining case out-
comes.... It is no surprise, then, that most political scientists
interested in the policymaking dynamics on the bench have
focused their attention on nonunanimous opinions, especially
when cOnstructing models of judicial voting behatior. 45 '
This passage manifests the continuing impact of the false story about
the formalists—of purported belief in mechanical jurisprudence—on
the design of studies ofjudging. 452
As the preceding Part exhaustively established, however, judges
have admitted for decades that personal values can have an influence
on their decisions in uncertain or hard cases. 453 Accordingly, the issue
448 see, e.g., SuNs-rtIN ET AL., supra note 3, at ll (suggesting that their study indicates
politics has a large impact on judging because they found a statistically significant relation-
ship between ideology and decision making in a subset of cases).
449 See id. at vii (describing the study as an "attempt to explore ... the question of
whether, and in what sense, appellate judges can be said to be 'political'").
45° See, e.g., CARP & ROWLAND, supra note 372, at 14 (selecting civil rights, criminal jus-
tice, labor, and economic regulation decisions for their study of the impact of politics on
judging); HETlINGER ET Al.., SUpra note 11, at 16-17.
451 HETTINGER ET AL., supra note 11, at 16.
452 See id.
953 See supra notes 199-281 and accompanying text.
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of whether politics matters is not disputed by judges. 454 Under what cir-
cumstances, in what ways, to what effect—these are the crucial ques-
tions. These are issues of how much. If one wants to learn about how
much politics matters in judicial decision snaking, it is inappropriate to
focus solely on the subclass of cases that are most likely to show political
influences; decisions that show a political influence must always be de-
scribed in the context of the total body of cases.
A brief return to the Hettinger, Lindquist, and Martinek study re-
veals how a distorted picture can be created by making statements
based upon statistical significance without emphasizing how much. 455 As
described above, their study found that ideological differences among
judges showed a statistically significant relationship with an increased
likelihood of a dissent or a concurrence. 456 The actual impact of this
connection on the likelihood of a separate opinion (that is, addressing
how much ideological differences matter) was de minimis. They noted:
Comparing the baseline predicted probabilities of observing,
respectively, a concurrence and a dissent when ideological dif-
ference is at its maximum observed value ... gives us a sense
of the substantive effects of ideological difference. The differ-
ence in absolute terms is rather small, with slightly less than a
0.01 increase in the probability of a concurrence and a 0.02 .
increase in the probability of a dissent. This means for both
concurrences and dissents, the probability increases approxi-
mately 50 percent over the baseline. The fact that these
changes are small in absolute terms is not at all surprising,
given that the likelihood of a concurrence or dissent is quite
small to begin with. When we consider the effects in terms of
percentage change, however, the effects are quite substan-
tia1. 457
When judges with different ideological views sit on the same panel, the
probability of a dissent increased by 2 percent and the probability of a
concurrence increased by 1 percent. 458 This marginal increase in prob-
ability was the actual impact of ideological difference in the total body
of cases examined. 459 The authors gloss this by emphasizing that it
454 See supra notes 199-281 and accompanying text.
455 See HETTINGER ET AL., supra note 11, at 65-66.
459 See id. at 63-64.
457 Id. at 65-66.
4513 See id.
459 See id.
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represents a 50 percent increase over the baseline rate of dissent, but a
50 percent increase over a very small number is still a very small num-
ber. 46°
If the bottom line is how much significance ideology has in produc-
ing separate opinions, the resounding answer provided by this study is:
not much, hardly any, relatively litde. 461 This conclusion is reinforced
when one also considers that other factors tested—the presence of
amicus briefs and circuit norms for separate opinions—showed an
equal or higher increase in probability than ideological difference. 462
To their credit, the authors do not ignore the actual impact of
ideological difference, but they mention it once and then play it down,
relying upon on the statistical significance of their finding to issue
broad assertions that ideology matters—without saying how little it mat-
ters. 463 Take their summary at the close of the chapter: "The findings
presented in this chapter indicate that judicial behavior on appellate
courts is deeply embedded within, and structured by, judges' ideology, in-
terpersonal relationships, and institutional context."464 A few sentences
later they assert that "both dissents and concurrences are functions of
ideological disagreemen t. "465 In view of the exceedingly small (albeit
statistically significant) impact of their findings, these are dubious asser-
tions. 466
Keep in mind, furthermore, that in the second main component
of the study, the authors found no statistically significant correlation
between ideological differences in the appellate panel and the trial
court judge and rates of reversa1. 467 This important finding cuts directly
against the prevailing assumption within the field— "that judges are
motivated to embody their policy preference's in the law ... .” 468
•	 When all of the results are taken together, this study can be read as
a powerful demonstration of the marginal impact that the political
46° See HE IrTINGER ET AL., supra note 11, at 65-66,
461 See id.
462 See id. at 67.
463 See id. at 70,
464 Id. (emphasis added).
465 HE1TINGER ET AL., supra note II, at 70.
466 See id. at 65-66,70. Stating that "dissents and concurrences are a function of ideo-
logical disagreements" is likely to leave a very different impression in the reader's mind
than stating that ideological disagreements increase the probability of a dissent by 2 per-
cent. See id.
467
 See id. at 98.
08 Id. at 33, The authors incorporate this attitudinal model as their baseline and sup-
plement it with other institutional considerations, but the central orientation remains
dominant. See id.
2009]	 The Distorting Slant in Quantitative Studies of judging	 747
preferences of judges have in federal appellate decision making. 469
Succumbing to the slant in the field, however, the authors portray it the
opposite way by offering a potentially distorting "balanced" characteri-
zation:
Because separate opinions and reversals constitute behavioral
manifestations of judges' discretionary authority, studies of
dissensus shed light on critical questions related to the effec-
tive functioning and legitimacy of our legal system and the
operation of the rule of law .... Our findings cut both ways.
The evidence we have presented ... demonstrates that judg-
ing is both a legal and a political activity and that, in either
case, it is an activity that takes place in an institutional context
that substantially shapes the enterprise. 4"
To suggest that politics infuses judging, as political scientists often do, is
just as misleading as the suggestion that politics has absolutely no im-
pact on judging (which no jurist asserts). Only by ignoring the issue of
how much can the phrase "judging is both legal and political" be uttered
in connection with the findings of this study. 471 Strictly speaking, their
statement is accurate—as it would be true even if ideology has a tiny
impact—but to phrase it that way nonetheless perpetuates an inaccu-
rate impression. 472 The legitimacy of judging, the rule of law, depend
entirely on questions about how much.
IV. REDRESSING THE SLANT
A. Measuring the Threat to the Rule of Law
The final study to be discussed, published in 2006 by Cass R. Sun-
stein, David Schkade, Lisa M. Ellman, and Andres Sawicki, received a
great deal of attention both inside and outside of academia. It focused
on the consequences of differences in the ideological composition of
appellate panels. 473 The authors announce in alarmist overtones that
469 See id. at 65-66, 98.
470 HETTINGER ET AL., supra note 11, at 110.
471 See id. at 65-66, 110.
472 Frank Cross's study of appellate court decision making is exemplary in addressing
the actual significance of his findings in the context of the total body of judicial decisions.
See CROSS, supra note 283, at 229.
47s See SUN STEIN El' AL., supra note 3 (examining appellate court cases involving politi-
cally charged areas of law, such as abortion, commercial speech, gay and lesbian rights, and
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"variations in panel composition lead to dramatically different out-
comes, in a way that creates serious problems for the rule of law."474 In an
editorial in the New York Times describing the findings of their study,
Sunstein and Schkade wrote: "[H] ow much does ideology matter once
judges are on the bench? . [I] t matters a lot."475
The authors identified three effects of ideology on panel decision
making: amplification, dampening, and conformity. Panels comprised
of all Democratic appointees were twice as likely than panels with only
Republican appointees to vote for the liberal position (arnplifica-
tion). 476 On mixed panels, the ideological pattern of voting is substan-
tially reduced (dampening). 477 Finally, Democratic appointees are
more likely to vote conservative when sitting with two Republicans
(conformity). 478 The votes of individual judges are thus influenced by
whom they sit with. 479 These results suggest that the fate of litigants
turns on the ideological mix of the randomly assigned panel judges. 484
This is not consistent with the rule of law principle that the law is ap-
plied equally to all in an unbiased fashion.
A closer look, however, presents a less worrisome picture. As the
authors acknowledge, the subset of cases that are actually appealed fol-
lowing trial are more likely to have "a degree of indeterminacy in the
law."481 Their study, moreover, was limited to decisions published in the
federal reporters, which represent only about 20 percent of all opin-
ions. 482 Appellate courts follow a policy of publishing decisions that
others, to determine the effect of judges' ideology, assumed to be similar to those of the ap-
pointing president, on decisions and the effect of the ideological makeup of a panel).
474 Id. at 11 (emphasis added).
475 David A. Schkade & Cass R. Sun stein, Op-Ed., Judging By Where You Sit, N.Y. TIMES,
June 11, 2003, at A31.
476 See SUNSTEIN ET AL., supra note 3, at 10-11.




481 SUNSTEIN ET AL., supra note 3, at 16 n.20.
482 See Wendy L. 11/4,1artinek, Appellate Workhorses of the Federal Judiciary: The U.S. Courts of
Appeals, in EXPLORING JUDICIAL POLITICS, supra note 146, at 125, 134 (providing the per-
centage of appeals that were not published each year from 1990 to 2003). From 1999 to
2003, about 20 percent of appeals disposed of on the merits were published. See id. For the
same statistics for years 2003-2008, see ADMIN. OFFICE or THE U.S. COURTS, 2008 ANNUAL
REPORT OF THE DIRECTOR 44 tb1S-3 (2008) (81.8 percent unpublished); ADMIN. OFFICE OF
THE U.S. COURTS, 2007 ANNUAL REPORT OF THE DIRECTOR 48 tbl.S-3 (2007) (83.5 percent
unpublished); ADMIN. OFFICE OF THE U.S. COURTS, 2006 ANNUAL REPORT OF THE DIREC-
TOR 52 tbl.S-3 (2006) (84.1 percent unpublished); ADMIN. OFFICE OF THE U.S. COURTS,
2005 ANNUAL REPORT OF THE DIRECTOR 42 tbl.S-3 (2005) (81.6 percent unpublished);
ADMIN. OFFICE OF THE U.S. COURTS, 2004 ANNUAL REPORT OF THE DIRECTOR 39 tbl.S-3
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have value as precedents, 483 which suggests that the unpublished bulk
of cases is likely to be routine in legal terms. 484 Thus, as Judge Patricia
Wald observed, "[O]mitting unpublished opinions will tend to exag-
gerate the partisan nature of judicial decisionmaking."485 This observa-
tion is supported by the significantly lower rate of dissent when unpub-
lished opinions are counted. In 2000, for example, the D.C. Circuit
dissent rate for all cases was 1.6 percent, but rose to 7.8 percent when
only published cases were counted. In 2001, the dissent rate for all fed-
eral appeals was less than 1 percent, but 4.8 percent when the sample
was restricted to only published cases. 486
Another reason that the findings of the 2006 study are not as wor-
risome as they seem is that the authors specifically examined issues that
they thought were likely to show ideological influences. Notwithstand-
ing this selective focus, no ideological effect was evident in five major
areas.487 In the areas in which ideological differences did show, the dif-
ferences were not large. 488 Overall, Democrat appointees voted for the
liberal legal position 52 percent of the time whereas Republican ap-
pointees voted for the liberal position only 40 percent of the time. 489 In
other words, the decisions of Republican-appointed judges and De-
mocrat-appointed judges overlap substantially, meaning that the law is
often clear, and judges vote the same way no matter who appoints
them. 490 By their own account, their study focuses on the subset of
cases in which "the law is unclear or in flux." 491
(2004) (81 percent unpublished); ADMIN. OFFICE OF THE U.S. COURTS, 2003 ANNUAL RE-
PORT OF THE DIRECTOR 36 tbl.S-3 (2003) (79.9 percent unpublished). The annual reports
of the director of the Administrative Office of the U.S. Courts are available at http://www.
uscourts.gov/judbususc/judbus.html (last visited Mar. 22, 2009).
483 SEGAL ET At.., supra note 67, at 223-26; Charles R. Wilson, How Opinions Are Devel-
oped in the United States Court of Appeals for the Eleventh Circuit, 32 STETSON L. REV. 247, 253-
57 (2003) (describing the Eleventh Circuit's official policy regarding the publication of
opinion and the considerations that go into deciding whether opinions should be pub-
lished).
484 SUNSTEIN ET AL., supra note 3, at 18.
485 Wald, supra note 422, at 246.
488 The data was taken from the Clerk's Office of the D.C. Circuit, reported in Ed-
wards, supra note 335, at 1658.
487 SUNSTEIN FE AL., supra note 3, at 11.
488 Id. at 129. Statistically significant ideological voting was mainly clustered in two
categories—employment discrimination and disabilities. See Sisk & Heise, supra note 283,
at 578.
40D SUNSTEIN E AL., Supra note 3, at 13.
49° See id. at 12.
491 Id. at 133.
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Do these findings reveal "serious problems for the rule of law?" In
a separate paper summarizing the findings of recent quantitative stud-
ies of judging, Cass Sunstein and Thomas Miles again suggest that these
findings have troublesome implications for the rule of law:
Committed realists, emphasizing the importance of political
judgments, will want to declare a clear victory. They will stress
the evident disagreement, in many domains, between Repub-
lican and Democratic appointees—and thus point to the plain
impact of political convictions on judicial decisions. But on
the data as it stands, judicial policy preferences are only part
of the picture. In most domains, the division between Repub-
licans and Democratic appointees, while significant, is far
from huge; the law, as such, seems to be having a constraining
effect.... We are speaking, moreover, of the most contested
areas of the law, where political differences are most likely to
break out—and also of appellate cases, where the legal mate-
rials are likely to have a degree of indeterminacy. For those
who believe in the rule of law, and in the discipline imposed
by the legal system, the results of the New Legal Realism need
not be entirely discouraging. The glass is half-empty; perhaps,
but it also half-full. 492
It is ironic that sel f-proclaimed realists would make these observa-
tions. Only someone who demands perfection of law and judges—
someone who believes in mechanical jurisprudence—would conclude
that the rule of law glass is "half empty" merely based upon a showing
that political influences come into play in a subset of contested legal
issues. Only "a disappointed absolutist" who "has found that rules are
not all they would be in a formalist's heaven" would declare based on
this finding that the rule of law is not being met. 493
That is an unrealistic stance. No judicial system manned by hu-
mans can stamp out all possible ideological influence. Federal District
Judge Alvin Rubin wrote three decades ago that "[ti he rule of law is
not the doctrine of perfect decision... Wu many cases a conscien-
tious decision is as much as can be expected, and... there is no ulti-
mate 'right' answer." 494 Open questions and hard cases are inevitable in
law. Judges are humans, subject to cognitive biases and motivated rea-
492 Miles & Sunstein, supra note 1, at 844.
493 See H.L.A. HART, THE CoNcErt. OF LAW 135 (1961).
494 Alvin Rubin, Views from the Lower Court, 23 UCLA L. REV. 448,453-54 (1976).
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soiling, and they perceive their role in various ways. Unless one takes
the position that the rule of law is impossible owing to these limitations
inherent to human reasoning and the law, a realistic construction of
the rule of law would take these factors as given, unavoidable conditions
of judging. The starting point or baseline must assume some degree of
political influence and openness in legal interpretation.
Just as a full glass of milk is not filled to the brim, a "full glass" of
the rule of law, to continue with Miles's and Sunstein's metaphor,
would have empty space between the surface of the milk and the lip of
the glass. 495 This space represents the irreducible influence of ideologi-
cal factors within legal uncertainty. To say that the rule of law is threat-
ened, or that the glass is half-full, requires a showing that the level of
milk is significantly below the normal level one would expect of a full
glass. To put the point another way: quantitative studies of judging have
demonstrated that the glass is not filled to the brim, but that is to be
expected. 496 That is inevitable even in a well-functioning rule of law
system. What quantitative studies have not yet demonstrated is that the
level is below what one would consider reasonably full given the inher-
ent limitations of human reasoning and law. 497 For that to be estab-
lished, judicial politics scholars must first identify what constitutes the
reasonably full level—the rule of law baseline. This they have made no
attempt to formulate. Only by reference to a standard of this sort can it
be asserted that the level of ideological influence identified is indeed
worrisome, rather than a manifestation of the irreducible normal con-
sequence of the openness of law and complexity of judging.
The baseline must take into account different types of legal provi-
sions, and different types of issues. Legal standards like reasonableness
or fairness, for example, call for judges to make value-based judgments.
Some legal decisions, like criminal sentencing, are committed to the
discretion or judgment of judges. Presumably, these types of decisions
will be susceptible to greater variations as a function of the very nature
of the decision. 498 It also goes in the opposite direction. There are a
body of situations for which one would expect very little variation, cases
496
	
Miles & Sunstein, supra note 1, at 844.
4" See supra notes 413-428 and accompanying text.
497 Cf. HETTINGER ET AL., supra note 11, at 65-66 (finding that when judges with op-
posing ideologies sit on the same panel, the probability of a dissent increases by 2 percent,




Adam B. Cox & Thomas f. Miles, Transformation of the Voting Rights Jurisprudence,
75 U. Cm. L. Rey. 1493 (2009) (providing a study showing that ideological influences have a
greater impact on judicial decision making in connection with standards than rules).
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where the rules are clear and straightforward and the facts uncompli-
cated (speed limits, for example). Many legal issues arise. that have no
ideological overtones, or that turn on technical issues of law. 499 Judge
Patricia Wald objected that it is unrealistic to assume that
judges feel strongly about each of the hundreds or thousands
of cases in which they participate each year and that they are
constantly on the ready to jump in with their personal prefer-
ences at a moment's notice when there is no one around to
object—and even when law may exist to the contrary. 5"
"A large proportion of our cases," she wrote, "have no apparent ideol-
ogy to support or reject at all ... . "501
By all accounts, the degree of legal uncertainty is a major factor in
the capacity of legal rules to determine legal decisions. 5" It is also clear
that the proportion of legally uncertain cases differs across courts. As
Judge Harry Edwards remarked, "the [Supreme] Court considers so
many 'very hard' cases," but "[1] he same is not true of courts of ap-
peals," where "a great many are easy?" Higher court judges typically
confront more legal uncertainty and hence must make more choices.
Given this essential difference, different level courts would have differ-
ent baselines.
Finally; any attempt to measure the rule of law must not forget the
full range of contexts in which law operates in cases that are invisible to
studies of judicial decisions. Fewer than 2 percent of the cases now filed
in federal court go through a full trial. 504 A decision to resolve a case,
generally speaking, is based upon an evaluation of the relevant law as it
applies to the provable facts in the case (determining the probability, of
success), measured against the cost of continuing. The overwhelming
proportion of cases resolved prior to trial is thus determined by the law
499 See Wald, supra note 422, at 237.
59° Id.
501 Id.
502 See, e.g., Kozinski, supra note 415, at 997 (acknowledging that, sometimes, there is
no clearly controlling precedent).
50 Edwards, supra note 421, at 851.
504 See ADMIN. OFFICE OF THE U.S. COURTS, 2008 ANNUAL. REPORT, supra note 482, at
190 tbl.G1, 212 tbl.D-1, 391 tb1.T-2 (percentage calculated by dividing the number of trials
resulting in a judgment or verdict by the combined number of civil and criminal actions
commenced).
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in a concrete sense, even in the absence of a judicial ruling." The
same can be said of outcomes not appealed. As Judge Posner observed:
Most cases are not even appealed, because the outcome of the
appeal is a forgone conclusion, usually because the case really
is "controlled" by precedent or clear statutory language. For
the same reason, many potential cases are never even filed. So
legalism has considerable sway, and the lower the level at
which a legal dispute is resolved, the greater that sway. 5"
B. Concrete Signs That Judging Is Becoming More Political
The slant within the judicial politics field disables scholars from
rendering a critical assessment of judges and judging. 507 Relative to
their similarly situated brethren, certain judges manifest a greater reli-
ance on their ideological views in their legal decisions, whether con-
sciously pursuing political ends or by less effectively checking their sub-
conscious biases. These judges are behaving like "politicians in black
robes."5" Some decisions are made on political grounds." Some
courts do appear to render ideologically infused decisions an inordi-
nately high percentage of the time. 510 Even judges have asserted, as Dis-
trict Judge Stanley Sporkin did, that "[i] t's an ideological court up
there [the U.S. Court of Appeals for the D.C. Circuit] ." 511 Judge Harry
Edwards, a judge on the D.C. Circuit, confirmed that view in his early
days on the court, noting that "judges of similar political persuasions
too often sided with one another ... merely out of partisan loyalty, not
5°5 For a study that looked at these cases, finding,no evidence that the political views of
judges influenced outcomes, see Ashenfelter et al., supra note 384.
5" POSNER, supra note 3, at 44-45.
507 See supra notes 473-506 and accompanying text.
508 See GLicx, supra note 116, at 259.
wg See, e.g., Bush v. Gore, 531 U.S. 98 (2000). As Judge Posner noted, "The five conser-
vative Justices voted for the liberal outcome (the vindication of constitutional voting
rights) and the four liberal Justices voted for the conservative outcome." POSNER, supra
note 3, at 30.
51° See Stephen J. Ware, Money, Politics, and Judicial Decisions: A Case Study of Arbitration
Law in Alabama, 15 J.L. Be Pot- 645, 686 (1999) (reviewing arbitration law decisions by the
Alabama Supreme Court between 1995 and 1998 and finding that all but one of the
court's nine justices generally opposed arbitration if their campaign was funded by plain-
tiff's lawyers and favored arbitration if their campaign was funded primarily by businesses).
5" Rodriquez, supra note 347 (quoting Judge Stanley Sporkin). Rodriquez suggests
that Judge Sporkin's view is shared by other district judges in the circuit. At the time, the
D.C. Circuit was reputed to be the most politically infused federal appellate court.
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on the merits of the case.”512 Because judicial politics scholars con-
stantly repeat the refrain that judging is political, however, it is hard to
sound a genuine alarm when judges truly are deciding in a highly po-
litical fashion.
It is essential to be able to make such critical judgments because
there are indications that judging might indeed be shifting in a more
political direction. For most of the nation's history—until recent dec-
ades—presidents (with the exception of Franklin D. Roosevelt) did not
engage in close ideological screening for judicial appointments be-
neath the Supreme Court.50 Federal judgeships were awarded mainly
as patronage or to shore up local support. 514 Ronald Reagan was the
first president to systematically screen lower court appointees based on
their ideological views. The practice has continued ever since, pursued
especially vigorously by Republican presidents at the urging and under
the close scrutiny of interest groups on all sides. 515
Scholars who have compared judicial decision making over time
have found that when patronage dominated the appointment process,
there were relatively small differences in the decision patterns of fed-
eral appellate court judges appointed by presidents from different par-
ties. 516 This began to change with the implementation of systematic
ideological screening of judicial appointees. Political cleavages in judi-
cial voting behavior "have grown deeper in the past two decades." 517
Recent research suggests that the increasing gap is attributable to a
growing penchant for conservative judges to rule in an ideologically
oriented fashion. Frank Cross found that "kJ he judges appointed by
Presidents Reagan and G.H.W. Bush appear to be particularly ideologi-
cal."518
A dramatic increase in ideologically infused judging was exposed in
Judge Posner's recent book on judging. 519 Because judicial appoint-
ments are made by the president and approved by the Senate, the
515 Edwards, supra note 335, at 1648.
513 See NANCY SCHERER, SCORING POINTS: POLITICIANS, ACTIVISTS, AND THE LOWER
FEDERAL COURT APPOINTMENT PROCESS 13-19 (2005) (describing the shift away from
making appointments for patronage reasons and toward making them for policy reasons as
a result of hearing more cases that went beyond property rights).
514 See id. at 17,29.
515 See POSNER, supra note 3, at 21. For an overview of the literature on judicial ap-
pointments, See BRIAN Z. TAMANAHA, LAW AS A MEANS 'DO AN END: THREAT 'KJ THE RULE
OF LAW 172-89 (2006).
516 See SCHERER, supra note 513, at 28-34.
517 Id. at 194.
519 CROSS, supra note 283, at 56.
519 POSNER, supra note 3, at 21.
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president has the greatest leeway to seat who he wants when his party
controls the Senate. Posner constructed one table of judicial votes on
the federal courts of appeals from 1925 to 2002, and a second table of
judicial votes in the same courts limited to all currently serving
judges. 52° Judges appointed by Republican presidents and confirmed by
Republican-controlled senates in the first table (1925-2002) voted for
the conservative position 55.8 percent of the time; judges appointed by
Democratic presidents and confirmed by Democratic senates voted for
the conservative position 49.6 percent of the tirne. 521 The 6.2 percent
gap in voting behavior is notable but not large. The votes in these same
categories counting only currently sitting judges, in contrast, are 66.9 per-
cent and 49.7 percent—a gap of 17.2 percent. 522 The sizable expansion
of the gap between Republican and Democratic appointees is entirely
attributable to a spurt in conservative voting by Republican appointees,
as the votes of Democratic appointees have remained cOnstant. 523 Pos-
ner surmised that the difference in votes has become more pronounced
"consistent with the strong Republican push beginning with Reagan to
tilt the ideological balance of the courts rightward." 524
This study and the studies described above simultaneously help
illustrate the strengths of quantitative studies of judging as well as the
flaws in the currently dominant orientation. The strengths are that
these studies can provide information about judicial decision-making
patterns covering a vast number of judges and decisions over time, in-
formation that cannot be obtained in any other fashion. 525 The funda-
mental flaw comes in how judicial politics scholars view judging. Al-
though judicial politics scholars can make comparative findings of this
sort, their assumption that judging is political limits the way these find-
ings can be interpreted and criticized. 526 The current cohort of conser-
vative judges cannot be condemned for allowing their political prefer-
ences to determine their decisions, for perforce (by judicial politics





524 POSNER, St/PM note 3, at 21.
525 Although this article is critical of the judicial politics field, it should be clear that I
support quantitative studies of judging. They provide important information about judg-
ing from a unique angle. The goal of this article is to redirect current views of judging
within the field in a more accurate and fruitful direction.
526 See supra notes 439-472 and accompanying text.
527 See HETTINGER ET AL., supra note 11, at 65-66, 110.
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most that can be said is that these judges are less self-restrained (or pay
less heed to legal constraints) in the pursuit of the political objectives,
but it is not clear why such restraint is laudable if judging is fundamen-
tally political in nature anyway. 528 A judicial politics scholar might warn,
in strategic terms, that, by abusing their numerical advantage, conser-
vative judges are risking a bacldash. 529 But this speculative argument
about future consequences is hardly persuasive when measured against
the immediate gains in entrenching the conservative agenda in law—
and this objection is devoid of normative import. 53°
From a standpoint that views judging as politics, if one objects to
the increasing conservative tilt in judicial decisions, the solution is to
aggressively fill the bench with liberal judges, who will then be encour-
aged to vote for liberal outcomes in a higher percentage of their cases.
Extrapolating from Judge Posner's statistics for the purposes of illustra-
tion, if this strategy were successful, conservative judges would vote con-
servatively 67 percent and liberally 25 percent of the time (the remain-
ing percentage of cases do not fall in one category or the other),
whereas liberal judges would vote conservatively 25 percent and liber-
ally 67 percent of the time. 531 The gap in voting behavior would be 42
percent. 532 This way lies a breakdown of the rule of law, with cases de-
termined a high percentage of the time by the luck of the draw that
seats judges on a given panel.
A different approach exists that does not lead down this path. For
the purposes of illustration (again using Posner's statistics), assume that
legally determined decisions fall in the conservative direction 49 per-
cent to 56 percent of the time, consistent with the long-term historical
pattern (ignoring for these purposes that the 56 percent figure is
528 See EPSTEIN & SEGAL, supra note 65, at 135 (stating, as a matter of fact, that Su-
preme Court justices vote along the lines of the policy views of their appointing president).
529 See EPSTEIN Sc KNIGHT, supra note 118, at 12-13 (suggesting that judges might make
short-term decisions that go against their ideology to advance longer term ideological goals).
63° Political scientists may respond that their focus is scientific rather than normative,
but this defense is not available to any political scientist who makes allusions to the rele-
vance of their findings for the legitimacy of judging or for the rule of law because those
are normative issues.
551 See POSNER, supra note 3, at 21 (finding that circuit court judges, serving as of July
2007, who were appointed by a Republican president under a Republican senate cast con-
servative votes 66.9 percent of the time). This extrapolation is made merely for the pur-
poses of a simple illustration. Liberal judges also vote in a conservative direction more
often than a liberal one, so the liberal vote would have to shift a greater amount in the
liberal direction to reach as high as the current conservative vote. See id. (finding appeals
court judges appointed by Democratic presidents under a Democratic senate voted con-
servatively 49.7 percent of the time and liberally only 39.5 percent of the time).
552 See id.
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skewed upward by the higher conservative percentage of currently sit-
ting Republican-appointed judges). 533 Assume that the difference be-
tween these two numbers represents the irreducible play of ideological
factors in good faith judging involving uncertain legal cases, a differ-
ence that might fluctuate a bit higher or lower but cannot be elimi-
nated. It is then possible to condemn for being excessively ideological
any individual judge or group of judges whose decisions substantially
and consistently fall outside this range. This might prove to be an effec-
tive check, for this condemnation strikes against the role orientation
and self-esteem of judges. In contrast to the previous scenario, the ef-
fect would be to generate pressure to keep the run of decisions within a
relative narrow range of difference.
This is just an illustration. Too many factors play into the historical
numbers Judge Posner produced to make clear assertions about what
they represent. 534 Many complicated issues must be considered before
coming up with rule of law baselines for different kinds of legal issues
and different levels of courts. The refusal of judicial politics scholars to
take law seriously on its own terms, the slant that plagues the field, has
kept them from exploring and developing a realistic understanding of
judging that would produce the type of standard that is required to
make judgments about the influence of politics in judging. This poten-
tially valuable work is wanting.
These comments have focused on federal circuit courts of appeal,
but the selection of state judges, most of whom face an election of some
sort, has, in recent years, also become politicized to an unprecedented
degree. According to one study, state supreme court candidates in
2003-2004 raised $46.8 million for their campaigns. 535 Special interest
groups contributed a great deal of this money, backing judges they ex-
pected would rule in favor of their interests, or opposing judges they
considered unfriendly. 536 The premise that drives the increasing politi-
cization of state judicial elections is that judicial decisions, at least at the
Ps5 See id. The high number would drop if the conservative voting rates of the current
generation of judges were taken out. See id. (demonstrating that currently serving judges
appointed under Republicans vote conservatively a higher percentage of the time than
there predecessors).
534 It is not clear, for example, that the historical numbers represent a higher propor-
tion of law-determined decisions, rather than a greater number of moderate judges decid-
ing cases in a pattern that reflects their political moderation. See id.
"a See Matthew J. Streb, The Study of-Judicial Elections, in RUNNING FOR JUDGE: THE Rts-
ING POLT1CAL, FINANCIAL, AND LEGAL STAKES OF JUDICIAL ELECTIONS 1, 1 (Matthew J.
Streb ed., 2007).
576 SeeTAMANAHA, supra note 515, at 185-88.
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high court levels, are politically infused. Thus, judicial appointments at
both federal and state levels are now highly politicized.
There are real reasons to be concerned about the corrosive impact
of the increasingly pervasive assumption that judging is political, which
is now widespread in the legal culture. Judge Wald and Judge Edwards
have engaged in heated debates with political scientists and law profes-
sors over quantitative studies of judging, insisting that the studies exag-
gerate the degree of political influence on decisions. 537 Judge Kozinski
scorned the "cynical view" "spawned in the halls of academia" that
judges reach results based upon their political preferences. 538 None of
these judges denied that there are political aspects to judging, or that
judges have subconscious biases, or that some judges some of the time
consciously decide cases in a political fashion. Their argument is that
this describes only a small proportion of the cases, and it is a serious
error to suggest otherwise.
The thrust of this article is that the judges were basically right.
Nonetheless, the erroneous assumption that judging is largely political
may yet have deleterious effects. Judge Edwards urged that "we should
at least consider the idea that judges, told often enough that their deci-
sionmaking is crucially informed by their politics, will begin to believe
what they hear and to respond accordingIy."538 In light of the recent
indications that judging on the federal level is becoming more political,
Judge Edwards' worry might prove prescient. Then judicial politics
scholars will finally be vindicated in their assumption that judging is
political—and they might even deserve a bit of credit for helping bring
this about.
537 See Emerson H. Tiller & Frank B. Cross, A Modest Reply to Judge Wald, 99 Cot.um. L.
REV. 262 (1999); Wald, supra note 422; see also Kevin M. Clermont & Theodore Eisenberg,
Judge Harry Edwards: A Case in Point!, 80 WAsit. U. L.Q. 1275 (2002); Harry Edwards, Colle-
giality and Decision Making on the D.C. Circuit, 84 VA. L. REV. 1335 (1998); Harry T. Edwards
& Linda Elliott. Beware of Numbers (and Unsupported Claims ofJudicial Bias), 80 WAsti. U. L.Q.
723 (2002); Richard L. Revesz, Ideology, Collegiality, and the D.C. Circuit: A Reply to Chief
Harry T Edwards, 85 VA. L. Rev. 805 (1999).
535 Kozinski, supra note 415, at 999.
539 Edwards, supra note 421, at 855.
